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I, JANE E. MEADUS, of the City of Oshawa, in the Province of Ontario, MAKE
OATH AND SAY:

1. Tam alawyer employed as a Staff Lawyer and Institutional Advocate, by the
Advocacy Centre for the Elderly (“ACE”), a specialty community legal clinic
funded by Legal Aid Ontario, which provides legal advice and representation to
low-income seniors. As such, I have personal knowledge of the matters deposed in

this affidavit.

2. I'was called to the Bar in 1993. I commenced my employment at ACE in October,
1995. My practice is specifically focused on the representation of seniors related to
their being institutionalized. The bulk of my work relates to residents of long-term

care homes and hospital patients relating to discharge issues. Attached hereto is my



Curriculum Vitae as Exhibit A.

3. I am the author of many publications and articles regarding long-term care homes
and admissions issues, mostly relating to hospital discharge to long-term care
homes, including “Waiting for placement: Discharge from hospital to long-term
care in Ontario” published in Healthcare Management Forum in 2014 (attached
hereto as Exhibit B). In June 2021, I was appointed as a member of the National
Long-Term Care Services Standard Technical Committee. The Committee’s
mandate was to draft national standards for the delivery of safe, reliable and high
quality long-term care services in Canada. The National Standards were published

on January 31, 2023.!

4.  ACE is a specialty legal clinic under the Legal Aid Services Act that was established
to provide a range of legal services to low-income seniors in Ontario. Its mission is
to uphold the rights of low-income seniors, and its purpose is to improve the quality
of life of seniors by providing legal services which include direct client assistance,
public legal education, law reform, community development and community
organizing. ACE has been operating since 1984 and was the first legal clinic in
Canada with a specific mandate to serve older adults and with expertise in elder-law

issues.

5. ACE is governed by a Board of Directors comprised of 13 members, five of whom
must be age 55 or older. Board members are elected by the ACE membership at its
annual general meeting. ACE Board members come from a wide variety of
backgrounds where everyone shares an interest in and commitment to the legal

issues of older adults.

6.  ACE currently employs six lawyers, which include the Executive Director, three
litigation lawyers, and two lawyers who are the Institutional Advocates. ACE

employs three paralegals, one of whom is the Community Outreach Co-Ordinator;

! https://healthstandards.org/standard/long-term-care-services-can-hso21001-2023-¢/



https://healthstandards.org/standard/long-term-care-services-can-hso21001-2023-e/

an administrative coordinator; and a receptionist. On average, ACE annually
receives over 4,000 calls from older adults, families of older adults, health and
social service providers and other callers. More than 65% of the intakes and client
cases that ACE assists with are in the area of health law. Most of the telephone
inquiries come from the Greater Toronto Area with approximately 20% originating
from other areas of the province. From time to time, ACE also receives inquiries

from outside of Ontario.

Clients regularly seek our advice on issues relating to long-term care. Specifically,

ACE has received numerous calls regarding:

a. Callers (people seeking information, summary advice or representation, which I
will refer to as “callers”) being unable to access long-term care due to waiting
lists;

b. Callers encountering difficulty making applications to long-term care homes
from hospital,;

Callers being pressured into inappropriate health care or housing arrangements;

d. Callers advising that they do not receive sufficient care and attention to meet
their health care needs; and

e. Callers concerned about the poor quality of long-term care home services;

ACE also has a high number of calls regarding unregulated care facilities that are
used by hospitals and Home and Community Care Support Services (“HCCSs”) to
house “alternate level of care” (“ALC”) patients while waiting for placement into

long-term care homes.

ACE advocates for the legal rights of seniors in many ways, including through
educational presentations and speaking engagements to community groups and
professional organizations; participating in governmental and non-governmental
committees; providing both written and oral briefs on proposed legislation at local,
provincial and national levels; and writing on various elder-law topics in peer-

reviewed journals, its newsletters, plain-language pamphlets, and stand-alone



articles. From 1998 to 2010, ACE produced the Long-Term Care Facilities: The
Advocate’s Manual, a comprehensive guide to the law relating to Ontario’s long-
term care home system and related subjects, the third edition of which ran to almost

600 pages.

10. When a senior-related issue arises in the public forum, ACE is often contacted by

the media to comment on the issues as its relates to the rights of seniors

11. ACE lawyers have been involved in numerous inquests and inquiries representing
the voice of seniors, including the 2005 El-Roubi Lopez Inquest into the murder of
two long-term care home residents by another resident; the Gillese Inquiry (2017-
2019) into the homicides and assaults against long-term care residents and
community care recipients by Elizabeth Wettlaufer; and fire death inquests into the
deaths at the Meadowcroft Place Retirement Home, Muskoka Heights Retirement

Home and Spencer House Nursing Home.

12. The following account of the processes and practices surrounding the admission to
a LTC home, and of the experiences of those seeking or who have been granted
such admission is based on the first hand experience that I and my colleagues have
had in dealing with thousands of individuals who have sought our assistance and

counsel concerning these matters.

Long-Term Care Homes

13. Long-term care homes are part of Ontario’s healthcare system. Long-term care
homes are regulated, funded and inspected by the Government. The current
Ministry in charge is the Ministry of Long-Term Care (“the Ministry”). Residents
pay for accommodation and food, which rates are set by the Ministry no more than
annually. Accommodation rates vary depending on type of accommodation, and
sometimes by age of the home. Funding is by way of “envelopes” whereby specific

funds are designated for specific uses. The envelopes are: (1) Nursing and



Personal Care; (2) Program and Support Services; (3) Raw Food; and (4) Other
Accommodations. The Nursing and Personal Care envelope is adjusted annually
depending on the Case Mix Index calculated from the prior year, which is the
measurement of complexity of the residents. An average amount is calculated, and
the home gets a percentage of the global funds available from the Ministry based
upon their complexity related to the average. The other envelopes are all set
amounts per resident. Profits in for-profit homes can only be taken from the “Other
Accommodation” envelope. Charitable, municipal, and non-profit homes may add
extra money to homes’ budgets which may result in higher wages, more staff, more

programming, etc.

14. Prior to July 1, 2010, there were three pieces of legislation which governed these
facilities: the Homes for the Aged and Rest Homes Act, the Charitable Institutions
Act, and the Nursing Homes Act. These reflected three types of institutions:
Municipal Homes for the Aged, Charitable Homes for the Aged, and Nursing
Homes (which could be profit or not-for-profit). Each piece of legislation had
historical differences; however, by the late 1990s they were all overseen by the
Ministry of Health and most of the governance was via the Ministry of Health’s

Long-Term Care Facilities Program Manual.

15. OnlJuly 1, 2010, the Long-Term Care Homes Act, 2007 (“LTCHA ) came into force
and all three types of facilities were now governed by one piece of legislation.
Except for Municipal Homes, all homes were issued licenses. Municipal homes do
not require a license, as the legislation requires most municipalities to have at least
one home, or a joint home. The length of the licenses varied, based upon whether
the home met the most current Design Standards Manual (at the time it was the
Long-Term Care Home Design Manual 2009, currently the Long-Term Care Home
Design Manual 2015°). Homes that did not meet the most current standards were

graded and the length of the licenses issued were shortest for those homes with the

2 Ministry of Health and Long-Term Care, February 2015
https://www.health.gov.on.ca/en/public/programs/ltc/docs/home_design_manual.pdf
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17.

lowest grade . The goal was that the homes would be rebuilt or renovated during the
time span of the license so that all homes would eventually meet the most recent

design standards.

However, very few homes rebuilt or renovated during this time period, and their
licenses had to be extended. While the Ministry has been granting proposals for
rebuilds, there are many challenges and it remains to be seen how many and how

quickly these homes will be brought up to the most recent design standards.

On April 11, 2022, the LTCHA was revoked and replaced with the Fixing Long-
Term Care Act, 2021 (“FLTCA”) While there were some changes, the majority of
the Act and its regulations remained the same. For ease of reference, all home
management structures, unless specifically stated otherwise, are referred to in the

legislation as “licensees” and we will do the same herein.

Discharge from Hospital

18.

19.

The issue of discharge from hospital to long-term care has always been a serious
issue, and the most common single issue for callers to ACE. In 2012, ACE
received approximately 250 such calls. In 2016, this rose to about 500 calls, and by
2017 we were receiving approximately 700 calls annually. While these numbers
dipped during the COVID-19 pandemic, they have been steadily rising since. It is

not unusual for us to have several inquiries a day on the topic.

For many years, ACE has published articles on the topic of discharge from hospital
to long-term care in its newsletter and as stand-alone items. In 2013, these articles
were amalgamated into one document entitled Discharge from Hospital to Long-

Term Care: Issues in Ontario, which was amended in 2014, and is attached hereto

as Exhibit C.
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21.

These documents were not only provided to many callers to ACE so that they could
advocate on behalf of themselves or their loved ones, but were also available on the
ACE website where they were free to download and use by anyone looking for

information on this topic on the internet.

We published these documents because of how common it was for those seeking
our advice to have been misinformed about the long-term care home admission

process from hospital. I deal with this problem in more detail below.

Regulation of the Long-Term Care Home Placement Process

22.

23.

Beginning in the 1990s, there has been a shift away from hospitals and long-term
care homes playing the dominant role in managing the transition from hospital and
placement process. This was because of the all too common practices they engaged
in, including misinforming the applicants about the rules and their rights, and
engaging in favouritism in the process, often in contravention of the laws and
policies governing long-term care homes at the time (7he Municipal Homes for the
Aged and Rest Homes Act, the Charitable Institutions Act, the Nursing Homes Act,

and the Long-Term Care Facilities Program Manual).

During this period, there was no provincial organization that was mandated to
oversee the admissions process to a LTC home. In our experience dealing with
thousands of individuals and families seeking our advice, hospitals often attempted
to manipulate patients, and created policies which not only varied from hospital to
hospital, but were contrary to the rules in place at the time. This often included
requiring the applicant to choose a large number of homes: sometimes this would be
all the homes in the area, or requiring them to choose at least a certain number from
short-listed homes or those with available beds. Hospitals might also have required
the applicant to take the first available bed, no matter that this home had not been
applied to. At the same time, the individual homes were managing their own

admissions lists. Bed admissions could be manipulated to favour certain
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25.

individuals over others, for example if the applicant or their family knew someone
in the management of the home, or had some other type of relationship with the
home. It was also easieir at that time for homes to “cherry pick” applicants,
whereby homes turned down or did not make offers to persons that they felt were
not “suitable” for their home or did not meet their own, and usually un-transparent,

preferences.

Because of such widespread practices, in 1994, the Government established a
province-wide centralized placement system under the auspices of the “Placement
Co-ordination Services”, whose role it was to process long-term care applications in
a fair and unbiased manner and provide accurate information to the applicant or
their substitute decision-maker.®> In 1997 the Placement Co-ordination Services
became the 43 “Community Care Access Centres” (“CCACs”), which consolidated
both management of placement into long-term care as well as arranging for
homecare services.* In 2017, the CCACs were transitioned into the 14 existing
“Local Health Integration Networks” (“LHINS”) which had increased health
management and planning roles.” On April 1, 2021, the LHINs began operating
under the business name “Home and Community Care Support Services” or
“HCCSS”, which continues to have placement and homecare functions.® These
organizations not only took over the application and eligibility processes for long-

term care, but eventually also managed the waiting list and bed offer process.

The intent of the centralized placement system was to create an independent and
fair system for placement into long-term care homes for all eligible persons, which

upheld the rights of the applicant and removed the pressure often placed by

3 Placement Co-ordination Services Manual, Draft 3, Implementation Copy, July 1, 1994. Government of
Ontario, p. 0404-01.

4 Annual Report. Office of the Auditor General of Ontario. 1998. Value for Money Audit 3.05: Ministry
of Health: Long-Term Care Community Based Services Activity, p. 103.
Shttps://www.health.gov.on.ca/en/news/bulletin/2017/hb_20170127 _21.aspx#:~:text=0n%20June%2021%

2C%202017%2C%?20Erie,their%20transition%20t0%20LHIN%20s

¢ https://www.health.gov.on.ca/en/common/system/services/lhin/facts.aspx
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27.

hospitals and their employees on patients or their substitute decision-makers to go

to homes that were not of their choice.

Nevertheless, non-compliant practices by some hospitals continued. For example,
on February 15, 2011, the Erie St. Clair LHIN sent out a press release that the
hospitals in their area were instituting a “first available bed policy” which would
require patients to accept admission into any available bed in the system, including
ones to which they had never applied, or pay a co-payment of $600/day. The matter
was brought up in the Ontario Legislature’ and eventually resulted in the
Memorandum dated February 23, 2011 from Ruth Hawkins, Assistant Deputy
Minister (A) at the Ministry of Health and Long-Term Care (attached hereto as
Exhibit D), where she clearly stated that hospitals had no such authority, that this
was not consistent with the legislation, and that such charges were in violation of
the Health Insurance Act. Unfortunately, ACE continued to field complaints from

patients and substitute decision-makers who received similar threats.

On January 9, 2013, the Ministry of Health and Long-Term Care again had to
clarify that patients who were in hospital and required long-term care admission
could not be forced into the community when they were eligible for long-term care.
While the memo (attached hereto as Exhibit E) encouraged the consideration of
community care when appropriate and not force patients into long-term care when
they could be cared for in the community, it recognized that community care was

not sufficient for everyone, especially many of those waiting for long-term care.

Placement Process Prior to Bill 7

28.

In order to be admitted to a long-term care home, pursuant to the FLTCA (and prior
to that from July 1, 2010 to April 11, 2022 pursuant to the LTCHA) an applicant had

to first be determined to be eligible for long-term care home admission by a

"(Legislative Debates, 39" Parliament, 2" Session, February 22, 2011 (Andrea Horvath, Hon. Deb
Matthews).
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placement co-ordinator. (Unless there is a difference, the sections quoted will be
from the FLTCA but are identical to what appeared in the LTCHA.) The placement
co-ordinator is currently an employee of the HCCSS. Anyone who believes they

may be eligible, may apply for such a determination.

29. To be eligible, a number of assessments must be completed and provided to the
placement coordinator who shall use them to determine eligibility. The applicant
must:

a. bel8
b. have an OHIP card (or be eligible for one upon admission),
c. require
1. nursing care available on-site 24 hours a day
il. assistance with activities of daily living at frequent internals throughout the
day, or
iil. on-site supervision or monitoring at frequent internals throughout the day to
ensure their safety or wellbeing;
d. have needs that cannot be met by publicly-funded community based services
available to them, and that other caregiving, support or companionship
arrangements available to them are insufficient as well; and

e. their care needs can be met in a long-term care home.?

30. The assessments which must be completed to determine eligibility are:

a. an assessment of the applicants physical and mental health and the applicant’s
requirements for medical treatment and healthcare, completed by a physician or
registered nurse;

b. an assessment of the applicant’s functional capacity, requirements for personal
care, current behaviour, and behaviour during the year preceding the
assessment, completed by a qualified employee of the HCCSS; and

c. any other assessment required by the regulations; and

8 0. Reg. 246/22 5. 172(1).
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d. any additional information and documentation necessary to establish whether

the person meets the eligibility criteria.’

The assessment by the HCCSS is completed using the Resident Assessment
Instrument — Minimum Data Set (RAI-MDS) which is basically a series of
questions about the applicant’s care needs which are entered into a computer
program. This results in a score being generated for the applicant which helps

inform the HCCSS as to their eligibility.

If an applicant is determined by the HCCSS to be ineligible for admission to a long-
term care home, the applicant may apply to the Health Services Appeal and Review

Board for a hearing to review the determination of ineligibility. '°

The applicant’s capacity to make a decision regarding admission to a long-term care
home pursuant to the Health Care Consent Act (“HCCA ") and the FLTCA is
determined by an evaluator during the assessment process. While any person
entitled to be an evaluator pursuant to HCCA s. 2 can perform the evaluation, it is
generally completed by an employee of the HCCSS, as it up to the HCCSS to
ensure that valid consent is obtained from the individual or a duly authorized

person. !!

A person is presumed to be capable with respect to personal care decisions,
including placement into a long-term care home. Under the HCC4, if an evaluator
has reason to believe that the person may not be capable to make a decision with
respect to admission to a long-term care home, they will evaluate the person’s
capacity with respect to that issue. A person is capable if they have both the ability
to understand the decision that is relevant to making a decision about placement,

and the ability to appreciate the reasonably foreseeable consequences of a decision

9 FLTCA s. 50(4).
1 FLTCA s. 50(9).
" 0. Reg 246/22 5.203.
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or lack of decision.'? While there is a form to guide the evaluator as to the types of
questions to ask when making this determination, the evaluator must probe and
verify the information provided in order to determine capacity.'® If the applicant is
found by the evaluator to be incapable, they will be provided with rights
information, and can apply to the Consent and Capacity Board (“CCB”) for a
review of the evaluator’s finding that they are incapable to consent to admission to

a long-term care home. '#

Once the applicant is determined eligible by the placement co-ordinator, the
applicant may choose between one and five homes to apply to for admission. If the
applicant has been determined to meet the definition as requiring a “crisis
placement” under the FLTCA, the applicant may, but is not required, to apply to as
many homes as they wish. Applicants will also choose the class of bed (basic,

semi-private or private) to which they wish to apply.

The applicant or their substitute decision-maker(s) must consent to their application
being sent to each home. Applicants are free to choose any home in Ontario that
they wish to apply to that meets their personal needs. Applicants are encouraged to
identify their needs and priorities regarding which homes would be suitable for
them. They are encouraged to visit homes before choosing them, and those who are
unable to see homes themselves are encouraged to have family or friends visit the
homes on their behalf (see Government of Ontario webpage “Choosing a long-term

care home”).!> Online virtual tours may also be available.

Finding a long-term care home that is suitable for you or your loved one is a
complex issue. Most of those seeking assistance from ACE know little to nothing
about individual long-term care homes prior to having to look for one for

themselves or their loved one. Sometimes people know about one or two homes, as

2 HCCA s. 4.

13 Re Koch, 1997 CanLii 1238 (ON SC.

4 HCCA s. 60(1).

15 https://www.ontario.ca/page/choosing-long-term-care-home
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they have a friend or relative that lives or works in a home, or belong to a group that
supports a home. However, the actual process of placing themselves or someone
else may arise very quickly, due to a sudden change in health condition. Choosing a
home that can meet your needs and where you will likely live for the rest of your
life can be a daunting challenge, especially if you are expected to do so quickly at a

time when you have just gone through a health crisis.

Most people will begin by asking friends, family and neighbours if they have any
experiences with a long-term care home. They may try to visit people they know,
or set up a visit to the home. Prior to the pandemic, homes gave tours of the home
to prospective applicants and their substitute decision-makers and loved ones.
However, homes often scheduled tours at times that were difficult for people who
worked to attend, were infrequent (sometimes only once a month), and often had
waiting lists. During the pandemic, all tours were stopped. While homes are no
longer prohibited from holding tours (except during some outbreaks), many are not
providing this service. This means that people are being asked to make life-altering
decisions about where they are going to live for the rest of their lives without ever

having set foot in the home.

Since July 1, 2010, every inspection report on every long-term care home in Ontario
has been available online.!® These reports are vital tools in making placement
decisions, as they can provide important information, for example: the home’s
compliance history; the number and types of issues that they have been cited for;
whether they been issued compliance orders; or have been issued an administrative
monetary penalty. One can also find out if the home is municipal, charitable, or
privately owned, who owns it, whether it is for-profit or not-for-profit, and whether
or not they have a management company that oversees the day-to-day operations in

that home.

16 publicreporting.ltchomes.net



http://publicreporting.ltchomes.net/en-ca/Default.aspx

40.

41.

42.

43.

14

The Government of Ontario recognizes that individuals should be choosing their
own homes based upon their needs, and has published a guide titled “Choosing a
long-term care home”!” which, among other things, indicates what a person should
consider when identifying whether a home is appropriate to their needs or that of
their loved-one. Amongst the important issues to be considered are:

* medical and personal needs

* culture, language or religious focus

* a location that works well for family and friends to visit

* setting — for example, near shops or on or by a park

* type of accommodation — for example a semi-private or private room

The Ministry also provides a checklist available online that identifies issues which
may of particular importance when looking for a long-term care home that can best

suit the applicant’s needs. '®

The Ministry recommends that one should take time and ask questions when
visiting a prospective LTC home. If the applicant does not have anyone to assist
them with this, they may ask the placement co-ordinator for help. The placement
co-ordinator is required to consider the applicant’s preferences based upon ethnic,

religious, spiritual, linguistic, familial and cultural factors. "

If the applicant has been determined to be incapable of making decisions regarding
placement, their substitute decision-maker(s) will consent on their behalf including
choosing homes for them. However, the substitute decision-maker(s) is required to
comply with the principles for giving or refusing consent when making their
decision as follows:

a. If the substitute decision-maker knows of a wish expressed by the incapable

person while capable and over the age of 16 that is applicable to the

17 https://www.ontario.ca/page/choosing-long-term-care-home

18 https://www.ontario.ca/files/2021-12/mltc-visiting-a-long-term-care-home-checklist-en--2021-12-15.pdf

9FLTCA s. 51(3) & (4).
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circumstances, the substitute decision-maker must give or refuse consent in
accordance with that wish.

b. If the substitute decision-maker does not know of a wish applicable to the
circumstances that the incapable person expressed while capable and over the
age of 16, or if it is impossible to comply with the wish, then they must act in
the incapable person’s best interests. In deciding what the person’s best
interests are, the substitute decision-maker must take into consideration:

1. the incapable person’s values and beliefs held while capable and which
they believe they would act upon if they were still capable;
il. any wishes expressed by the incapable person regarding the admission that
the substitute decision-maker is not already required to follow; and
iii. the following factors:
1) Whether the admission is likely to
a. Improve the incapable person’s quality of life
b. Prevent the incapable person’s quality of life from deteriorating or
c. Reduce the extent to which or the rate at which the quality of the
incapable person’s life is likely to deteriorate
2) Whether the quality of the incapable person’s life is likely to improve,
remain the same or deteriorate with admission to the long-term care
home,
3) Whether the expected benefit of the admission outweighs the risks or
negative consequences to the incapable person;
4) Whether a course of action that is less restrictive than admission to a
long-term care home is available and appropriate in the

circumstances.?’

44. One of the issues that an applicant is encouraged to consider, and that a substitute
decision-maker must consider if making a decision under the best interest test, is the
difference between staying in hospital for an extended period of time waiting for

their preferred homes versus possibly choosing a home with a shorter waiting list.

W HCCA s. 42.
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It is recognized that in Ontario, staying in hospital for an extended period of time
often leads to a deterioration in the condition of the patient, especially of elderly
patients. Further, there is little to no programming in hospital, which may also lead
to the patient’s deterioration. While applicants can make their choices in any way
they wish, substitute decision-makers are required to comply with the principles of

decision-making as outlined above.

Substitute decision-makers must also take other issues into account when making
placement decisions including whether family would be able to visit the resident,
the reputation of the home including regulatory compliance, and access to the
applicant’s wider community, for example friends, social groups, and religious

communities.

The placement co-ordinator then sends the application to any home that has been
chosen. All homes do not have to be applied to at the same time. If the applicant is
making their first application, any home chosen within the first six (6) weeks is
deemed to have been made when the first application was made.?! Otherwise, any
changes to the homes selected are dated on the day that the addition, deletion or

change was made.

Once a licensee receives an application, it has five (5) days to approve or withhold

approval for the admission, or to request more information. There are currently only

two (2) reasons a licensee may refuse an application:

a. if the home lacks the physical facilities necessary to meet the applicant’s
requirements, or

b. If the staff at the home lack the nursing expertise necessary to meet the

applicant’s care requirements.

210, Reg. 246/22 5. 200(2).
2 FLTCA's. 51(7).
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48. If the licensee withholds approval for the admission, the licensee must provide

written notice to both the applicant and the placement co-ordinator of the:
ground(s) on which approval is being withheld;

b. adetailed explanation of the supporting facts, as they relate both to the home
and to the applicant’s condition and requirements for care;

c. an explanation of how the supporting facts justify the decision to withhold
approval; and

d. Information on how to contact the Director at the Long-Term Care Inspections

Branch at the Ministry of Long-Term Care.??

49. Once a licensee has approved the applicant for admission, the applicant will either
be offered an available bed at the home in the appropriate class of bed, or will be

placed into the highest waiting list category that they qualify for in each home.

50. Waiting lists for LTC homes are kept by HCCSS. While waiting lists used to be
publicly accessible and updated frequently on the former LHIN websites, the last
published lists are from April 2022. Once they have approved applicants, licensees
have no authority over who is offered a bed in their home when one becomes

vacant. Placement onto waiting lists is governed by the regulations to the FLTCA.

51. The priority given to an application for placement in a long-term care home is
assigned according to the following categories, in descending order of preference:
* Category 1 — Crisis category?*
* Category 2 — Spouse/partner reunification?
* Category 2.1 — Former specialized unit and high acuity priority access bed

residents?®

% FLTCA's. 51(9).

240, Reg. 246/22 s. 188
250, Reg. 246/22 s. 189
260, Reg. 246/22 5. 190
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* Category 3A & 3B — Religious, ethnic or linguistic beds?’
* Category 4A & 4B — Other beds?®

I have attached hereto as Exhibit F my summary of the details as to how placement
into categories works as well as discussing the other specialized waiting list
categories that may come into play in the placement process. Due to bed shortages
and high demand, currently the vast majority of placements are from the Category 1

— Crisis List.

The ranking of the waiting list categories, excluding designated beds, is found in O.
Reg. 246/22 s. 199. Who will be offered the next bed from the waiting list depends
on a complex ranking which is set out in O. Reg. 246/22 s. 200.

When a bed becomes available, the long-term care home staff contacts the
appropriate person at their designated HCCSS and advises them of the vacancy. It
is up to the HCCSS staff to determine who the bed will be offered to based upon the
class and gender of bed available, using the waiting lists and ranking system.?’ The
HCCSS will contact the applicant or their substitute decision-maker and make the

bed offer.

Once the bed offer is made, the applicant has 24 hours to accept or reject the bed
offer. If an applicant in the community rejects a bed offer, they are removed from
all long-term care home waiting lists and will have to reapply anew no earlier than
12 weeks hence, unless there is a deterioration in their condition or circumstances.
If a patient is in hospital, they are not removed from waiting lists; however, even
prior to Bill 7, a patient who refused a bed offer in one of their long-term care

choices, but who could not be discharged because of their care needs, would be

270. Reg. 246/22's. 191

20. Reg. 246/22 5. 192

2 While it is not in the regulations, placement co-ordinators often take other things into consideration such
as whether they believe the applicant requires a locked unit
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advised that they would be charged the “uninsured rate” as set by the hospital,

which often was as much as $1800 day for every day they remained in hospital.*

Once a bed is accepted, the applicant has up to five (5) days to move into the home,

or lose the bed.

Interim Beds for ALC Patients

57.

38.

59.

60.

One way that the government dealt with the issue of ALC patients prior to COVID-
19 was the creation of the “Interim Bed Short-Stay Program” which has been

continued under the FLTCA.3!

Temporary licenses were given to long-term care homes for specific beds, and some

stand-alone long-term care homes received temporary licenses for interim beds.

Only ALC patients occupying a bed in an acute care hospital under the Public
Hospitals Act, who has been determined by their physician that they no longer
require the acute care services provided by the hospital, and who is eligible for
admission to long-term care can apply. It was up to the patient or their substitute
decision-maker to decide whether to apply for an interim bed. The requirements for
admission included that the patient must have applied and be approved for the unit
and also be on the waiting list for at least one long-stay bed in a long-term care

home.3?

The initial admission is authorized for a period of up to 120 days.** If a bed has not

been offered in a home of their choice at the end of that period, the placement co-

30 Usually the hospital based the “uninsured rate” on the Ontario Hospital Interprovincial per diem rates
https://health.gov.on.ca/en/pro/programs/ohip/bulletins/docs/interprovincia220408/2022-

2023 _ontario_hospital interprovincial inpatient_per_diem_rates.pdf

310. Reg. 246/22 5. 207-215.
32 0. Reg. 246/22 5. 210(1).
33 0. Reg. 246/22 5. 214 2.


https://health.gov.on.ca/en/pro/programs/ohip/bulletins/docs/interprovincia220408/2022-2023_ontario_hospital_interprovincial_inpatient_per_diem_rates.pdf
https://health.gov.on.ca/en/pro/programs/ohip/bulletins/docs/interprovincia220408/2022-2023_ontario_hospital_interprovincial_inpatient_per_diem_rates.pdf
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ordinator will authorize 60 more days,>* which will continue until the resident is

placed or the interim bed or facility is closed

If the resident refuses a bed offer or is not on a waiting list for a long-stay bed, the

placement co-ordinator cannot extend the placement.>”

These beds allowed ALC patients to be admitted to homes without competition
from community placements, including crisis placements, into facilities that were
licensed and inspected by the Ministry, instead of languishing in hospital in ALC
units, or being pushed into inappropriate placements in the community. The interim
beds and facilities were required to have the same programs and comply with the

legislation the same as all other long-term care homes.

The Impact of COVID-19 in Ontario Long-Term Care Homes

63.

64.

A number of changes to the regulation of long-term care homes admissions under
the LTCHA were implemented starting in March 2020 to contend with the impact of

the Covid-19 pandemic, which I have summarized in Exhibit G hereto.

Because of the devastating effect of the pandemic on long-term care residents, the
Long-Term Care COVID-19 Commission was established to investigate how and
why COVID-19 had spread into Ontario’s long-term care homes pursuant to s. 78
of the Health Protection and Promotion Act.> This Commission, led by Justice
Frank Marrocco, was given nine months to inquire into the health crisis and
produce a report. Ontario’s Long-Term Care Covid-19 Commission: Final Report,
dated April 30, 2021 ((attached hereto as Exhibit H) was 322 pages in length and
found that the high number of deaths was due, amongst other things to a lack of

government preparedness for a pandemic in long-term care homes; the overall

34 0. Reg. 246/22 5. 214 3.
350. Reg. 246/22 s. 214 31, 215.
36 Order-in-Council 1058/2020, https://www.ontario.ca/orders-in-council/oc-10582020 .
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failure of the system to meet the needs of long-term care home residents during the
pandemic; complex rules and systems which failed to ensure the safety of long-term
care home residents and in fact, at times contributed to the lack of care and

deterioration in health of the long-term care home residents.

65. One of the key findings was that the barring of visitors in long-term care homes had
a devastating effect on residents. The Commission noted that visitors had
historically provided supplementary care in long-term care homes, which relieved
staff from some of their duties. When visitors were barred from homes, this meant
that the long-term care home staff care burden increased. Further, due to illness and
other issues, staffing shortages in long-term care homes were rampant, meaning
residents were not always getting the care they required. The report went on to

state:

One resident described the experience by saying it was if reality had been
suspended and a nightmare had set in. Many residents experienced
symptoms of what is known as “confinement syndrome”. This term is
typically used in medical literature to describe symptoms shown by people
placed in solitary confinement. Due to visitor restrictions and limited staff,
many residents died alone in their rooms, with no none to ease their

passing.®’

66. The Commission also found that residents’ well-being plummeted without access to
caregivers and family visitors. It stated that the mental and physical well-being of
many of the residents was dependent upon those family and friends.*® It also found
that it was extremely important for long-term care home residents to have visitors.

In their final report, they made two key recommendations regarding visitors:

37 Commission Report pp. 22-23.
38 Commission Report p. 177
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The Ministry of Long-Term Care should amend Ontario Regulation 79/10
to include a presumption against prohibiting all visitors to long-term care
homes experiencing an outbreak because of the negative effects of
isolation on the quality of life and health of long-term care residents. Any
changes to visiting rules during an infectious disease outbreak must seek
to place the minimum possible restrictions on visits to long-term care

residents.

In order to avoid the separation of residents from their families and loved
ones in future disease outbreaks, the province should amend Ontario
Regulation 79/10 to recognize the role of “essential caregiver”
(individuals “designated by the resident and/or their substitute decision-
maker ... to provide direct care to the resident”). Essential caregivers may
be family, loved ones or people hired to provide care to the resident.

Basic IPAC training, including the appropriate use of personal protective
equipment, should be required in order to quality as an essential caregiver.
The training should be mandated for all essential caregivers at least
annually and at the onset of any infectious disease outbreak. The
amendment should ensure that essential caregivers who have complied

with these training requirements are allowed to enter the home.*

These sections made it abundantly clear that the Commission felt that long-term

care residents having consistent access to visitors was a key to their wellbeing.

The Commission also opined on the systemic neglect that had occurred in the long-

term are sector. It stated:

Even before COVID-19 ravaged Ontario’s long-term care homes, the
systems in which they operate was at a tipping point. For decades,

successive provincial governments had neglected the long-term care

3% Commission Report pp. 232-233.
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sector. In 2020 and 2021, however, those decades of in attention came
home to roost as a novel coronavirus raged through homes that were
chronically understaffed and underfunded, structurally deficient, and
inadequately overseen by the province. For too many of Ontario’s most

vulnerable citizens, the consequences were deadly.*

The Commission also reviewed the long-term care inspection system. Under the
legislation, whether it be the LTCHA or the FLTCA, the government Ministry in
charge, currently the Ministry of Long-Term Care, is required to inspect long-term

care homes.

Resident Quality Inspections (“RQIs”), were developed specifically for Ontario’s
LTCHA. The Ministry of Health and Long-Term Care contracted Dr. Andrew
Kramer of the University of Colorado to adapt the Quality Indictor Survey used in
the United States for Ontario to ensure statistical accuracy for the new Ontario
comprehensive long-term care home inspection regime (see Exhibit I attached

hereto.

The Commission reported that in 2014, the Ministry of Health and Long-Term Care
committed to completing an RQI annually in every home.*! However, in 2018, the
Ministry became focused on risk-based inspections, due to a backlog of almost
3,000 complaint and critical incident reports. While the intention was to inspect
every home annually, the legislation did not state that these were required to be
RQIs. In 2018, only 329 homes had received an RQI, and in 2018, the number had

plummeted to 27.4?

The Commission stated that once any type of inspection was completed in a home

there would often not be any further inspections in that home for the rest of that

40 Commission Report p. 35.
41 Commission Report p. 63.
4 Commission Report p. 64.
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year. The focus on reactive inspections based on complaints and critical incidents
also meant that issues such as Infection Prevention and Control (“IPAC”) and
emergency preparedness, which would have been inspected on during an RQI

inspection, were not commonly inspected. They opined as follows:

This may explain why hospitals and the military found homes in varying
states of disarray and uncleanliness that appeared to pre-date COVID-19.
The Commission heard that one hospital spent almost $500,000 to deep-

clean a single home.*?

The Commission was also critical of the lack of enforcement and follow up by the
Ministry. It noted that in 2019, the most common actions resulting from an
inspection were a Written Notification and a Voluntary Plan of Correction, neither
of which required follow-up by the Ministry to ensure compliance.** The
Commission also noted that the more effective tools that the Ministry had were
rarely used. It further noted that evidence before the Commission was that fines or
prosecutions for failure to comply with orders under the LTCHA were rarely
applied.* In fact, we are unaware of any prosecutions having ever occurred under

the LTCHA.

Another issue that the Commission identified as contributing to the spread of
COVID-19 in long-term care was the fact that there were 31,399 beds still in use
that did not meet current design standards. It also noted that most of these beds
were in for-profit homes.*® It went on to note that while the government had
committed to both building new beds as well as redeveloping existing older beds,

continued delays meant that these goals were not being met.*’

4 Commission Report p. 64.
4 Commission Report p. 65.
4 Commission Report p. 65.
46 Commission Report p.73-74.
47 Commission Report p. 76.
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While there were some new homes built during COVID known as rapid builds, the
majority of older beds have not yet been rebuilt. Currently the Government has a

goal of 60,000 new and rebuilt beds by 2028, which is currently five years away.*

Fixing Long-Term Care Act, October 2021

76.

77.

78.

79.

On October 28, 2021, the Minister of Long-Term Care introduced Bill 37, the
Providing More Care, Protecting Seniors and Building More Beds Act, 2021. The
main purpose of this bill was to repeal the Long-Term Care Homes Act, 2007, and
replace it with the Fixing Long-Term Care Act, 2021.

While the FLTCA did have some changes, such as those relating to residents rights,
inspections, palliative care and the introduction of direct hours of care targets, the
vast majority of the legislation and subsequent regulations were identical to those

found under the LTCHA.

Starting in the spring of 2021, to encourage patients to consider homes with shorter
waiting lists, there had been a waiver of long-term care fees for hospital patients if
they consented to admission to a home that was not their first choice. Coinciding
with the introduction of the FLTCA, this waiver was no longer offered as of
December 15, 2021, although those already on waivers continued to get it (see

Exhibit J attached hereto).

The FLTCA came into force on April 11, 2022. The regulations and policies related
to admission to long-term care and waiting lists remained virtually the same. As
noted above, the waiver of fees for those not admitted to their first choice long-term
care home was no longer offered, although those already on waivers continued to

get it. The other change related to the special pandemic rules. Special rules for

48 See Ministry of Long-Term Care, Press Release March 3, 2023,
https://news.ontario.ca/en/release/1002780/ontario-breaks-ground-on-new-long-term-care-home-in-huron-
county
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admission from hospital to long-term care were set out in O. Reg. 246/22 s. 242
which continued to allow the placement co-ordinator to choose homes for the
applicant with the applicant still being required to consent to the actual admission.
However, the section was set to be replaced on October 11, 2022 and would have
removed the ability of the placement co-ordinator to choose homes on behalf of
applicants, but retained their right to proceed using modified rules regarding
determinations of eligibility. However, due to Bill 7 the changes to take place on

October 11, 2022 were rescinded.

The Inspection of LTC homes

80. On October 26, 2021, Minister of Long-Term Care Rod Phillips announced a new
Proactive Inspections Program which would replace the RQIs (attached hereto as
Exhibit K). These proactive inspections differ from the RQIs in a variety of ways,
including regarding how they are conducted, and replacing the 31 Inspection
Protocols with 23 Inspection Guides (attached hereto as Exhibit L). The Ministry’s
goal for these proactive inspections was to have 5% completed by spring 2022
(approximately 31 homes), with every home to have a proactive inspection by the
end of 2024 (attached hereto as Exhibit M). According to statistics produced by
the Ministry, from April 11 to December 31, 2022, only 15 proactive inspections

have been held.*

81. While inspection reports continue to be publicly available on the governments’
long-term care public reporting website,’® a change in the way that the reports are
posted has made it even more difficult to review. Previously, Inspection Reports
were posted indicating what type of inspection it was, the date of the inspection,
and whether there were orders made. More recently, reports just indicate that it was

an inspection, and do not indicate what type or whether there were orders or other

4 Presentation by the Director Inspections Branch, Ministry of Long-Term Care during a webinar on
March 23, 2023).
50 http://publicreporting.ltchomes.net/en-ca/default.aspx
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actions taken, such as administrative monetary penalties which are new under the
FLTCA. This makes it much more difficult for the user who may be looking at a
large number of homes when making an admission decision to determine what their

compliance record is.

The Role and Capacity of the Ontario LTC System

82.

83.

In addition to questions about the overall capacity of the system and related wait
lists, it is important to appreciate that there is no “maximum” level, or requirement
for care, that LTC homes are precluded from being called upon to provide, that is
set out in legislation. Queries by ACE to the Ministry to determine what level of
care is too much care to be managed in a long-term care home was met with a
response that there is no such cap. Attached hereto as Exhibit N is my email
correspondence with Wendy Lewis, A/Director/Senior Manager, Long-Term Care
Inspections Branch, Ministry of Long-Term Care October 29, 2020 and November
3, 2020.

My colleagues and I have seen this occur systemically, as more complex, higher
needs patients are being admitted to long-term care, such as incapable ventilator
patients being pressured to move from chronic care to long-term care as the hospital
no longer wished to provide this important care. While many long-term care homes
have excellent staff and care, they are still limited in the amount of care they can
provide to an individual due to their funding and staffing model. For example,
ventilator patients require close monitoring, suctioning, and specialized care to
ensure that they are breathing properly and not choking, a common hazard. This
requires the care of registered staff, usually an RN. However, RNs in long-term
care have many responsibilities, and do not have the ability to provide the level of
care that the patient would receive in hospital, where there is a better ratio of
registered staff to patient with fewer patients per registered nurse. In fact, no matter

the size of the home, the legal requirement is only that they have one RN on at any
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time.>! Even then, due to shortages, many homes have found it difficult to meet this
requirement, and it is not uncommon to see this cited as an issue of non-compliance
in Inspection Reports. One cannot see how a ventilated resident who cannot use a
call bell could ever be cared for properly in a long-term care home. Yet this is a

distinct possibility under this new regime.

84. A similar issue occurs with psychiatric patients. More and more long-term care
homes are being used as quasi-psychiatric facilities due to the lack of psychiatric
beds and supportive housing for this population. Instead of creating appropriate
housing, those requiring long-term psychiatric care are sent to long-term care
homes. Long-term care home staff are generally not equipped to handle persons
with major mental health disorders, and find it difficult to provide them with care.
These residents often also find it difficult to live within a home with elderly persons
with dementia, and deaths have occurred due to altercations. Further, the services
for younger residents with psychiatric illness living in long-term care homes are not
only not appropriate, they are often unavailable. Psychiatric services, be it visits
with psychiatrists or assistance provided by Behavioural Support Ontario, are
geared towards persons with dementia exhibiting behaviours associated with that
diagnosis. Geriatric psychiatrists providing service to the home will usually not see
the younger residents, and because they are only scattered throughout the system,
having a more appropriate psychiatrist do on-site visits is almost impossible.
Further, Behavioural Support Ontario views patients through a geriatric lens, which
is often inappropriate when it comes to persons with major psychiatric disorders or
for those who are younger. However, the relative ease in which hospitals can now
“get rid” of these patients by sending them to long-term care is occurring in higher

numbers than we have previously seen.

SUFLTCA s, 11(3).
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Bill 7, More Beds, Better Care Act, 2022

85. On August 18, 2022, the Minister of Long-Term Care Paul Calandra introduced Bill
7, the More Beds, Better Care Act, 2022. As a close observer of government policy
and law concerning long-term care, the tabling of this Bill was for me entirely
unexpected, and I am not aware of any meaningful consultations or discussions

prior to its introduction.

86. Despite its name, the legislation does not, in fact create any new beds, nor does it

make any changes to the provision of care in long-term care homes.

87. Instead, the legislation gives new powers to both hospital staff, physicians and
HCCSS placement co-ordinators. The key element of this legislation is that it
empowers placement co-ordinators to make all placement decisions on behalf of
ALC patients and takes away their autonomy as to where they wish to live for what

could be the rest of their lives.

88. The focus of the legislation is on expediting the process of having ALC patients
discharged from hospital and admitted to long-term care homes. The legislation
gives new powers to hospital staff and doctors, who previously had no legal
authority in the placement process other than completing the required medical form.
It allows both the attending clinician and the HCCSS placement co-ordinator to take
steps towards placing the patient into a long-term care home without their
consent.”? Critically, the legislation gives HCCSS placement co-ordinators the
authority to proceed with the entire placement process on behalf of an ALC patient
without their consent or that of their substitute decision-maker. Placement co-
ordinators now have the authority to do the following without consent:

*  determine eligibility for admission to long-term care
* provide personal health information to the long-term care home;

* authorize admission to the home; and;

52 FLTCA s. 60.1(3.
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* transfer the responsibility for placement of the patient to another placement

coordinator who would have the same authority to act without consent. >

89. The only actions not permitted are the physical restrain or transfer of an ALC

patient from the hospital to the LTC home without consent.>*

90. Despite public concern about long-term care and this initiative, the government
passed a time allocation motion to move the Bill quickly from second to third
reading with no referral to a Committee for public consultation, as is normal for
most bills. The Bill was then passed and received Royal Assent on August 31,
2022, less than two weeks from it having been introduced and following only five

(5) days of debate.

91. At the time, Minister Calandra stated that regulations would be released “no later
than one week following the passage of the bill”.>> This did not occur. Instead,
Minister Calandra and Minister of Health Sylvia Jones held a press conference at
3:00 PM on September 14, 2022, thirteen minutes after the legislature had been
adjourned for a six week break for the purpose of releasing the regulations and

supporting materials. No public consultation on the regulations were held.

92. 0. Reg.485/22 set out the amended regulations relating to the admission of ALC
patients into long-term care homes. Pursuant to these amendments, certain
information is to be given to the ALC patient or their substitute decision-maker(s)
about the rules and their implications. Included information is the length of waiting
lists and approximate times to placement, vacancies in homes, and how to obtain
information about homes. If the ALC patient or their substitute decision-maker(s)
refuses to make applications to homes that the placement co-ordinator deems

reasonable, the placement co-ordinator is given broad authority to share the

3 FLTCA s. 60.1(3)2.
S FLTCA s. 60.1(7).
35 Legislative Debates, 43™ Parliament, 1% Session, August 22, 2022 (Hon. Paul Calandra).
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personal health information of an ALC patient with a variety of service providers
without the consent of the ALC patient or their substitute decision-maker to

expedite their admission to a LTC home the patient may have rejected.

The document “Admissions to Long-Term Care Homes for Alternate Level of Care
Patients from Public Hospitals — Field Guidance to Home and Community Care
Support Services Placement Co-ordinators (“the Field Guide™) was released at the
same time as the regulations. It provides guidance to placement co-ordinators as to
how they should proceed with ALC placements into long-term care and is attached

hereto as Exhibit O.

When choosing homes without the applicant’s consent, the placement coordinator is
to take into consideration the patient’s condition and circumstances, the class of
accommodation requested, if any, and the proximity of the home. However,
placement co-ordinators are encouraged to choose homes with either idle beds or

short waitlisted homes within their region and appropriate geographic parameter. >

The homes chosen for ALC patients by the placement co-ordinators must be within
70 kilometres from the patient’s preferred accommodation, or 150 kilometres if the
patient lives in either the North East or North West Local Heath Integration
Networks. If there is no home, or limited vacancies, within that 150 kilometre
radius, the placement co-ordinator shall choose a home or homes that is next closest

to the patient’s preferred location.>’

The rules regarding consent and choice that were otherwise guaranteed by the
HCCA and FLTCA were exempted for those ALC patients who do not consent to an
application of applications being made on their behalf to one, or any number of
particular long-term care homes. However, if at any point the ALC patient or their

substitute decision-maker consented to add homes that they otherwise found to be

% Field Guide p. 12.
570. Reg. 246/22 5. 240.2(7) & (8).
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unacceptable, then their participatory rights in the process including to decide
whether and with whom their personal health information would be shared, would
apply.®® Regulatory amendments were also made to the regulations to the Public
Hospitals Act. Under O. Reg. 485/22, s. 16 of Reg. 965 was amended to allow
attending clinicians to designate a patient as ALC if they did not require the
intensity of services provided in the hospital setting. It also stated that a patient was
no longer in need of treatment in hospital if they have been designated as ALC and
their admission to a long-term care home has been authorized pursuant to the

FLTCA, allowing for the discharge of the patient.

These regulations came into effect on the same day that the legislation took effect,

which was September 21, 2022.

A separate regulatory amendment to Reg. 965 s. 16 under the Public Hospitals Act
was also filed O. Reg. 486/22, but did not come into effect for 60 days (November
21, 2022). This regulation requires that if a discharged patient does not leave
hospital within 24 hours after a discharge order was made, the hospital is required
to charge the patient $400 for every day that they remain in the hospital. The

coercive influence of the threat of such charges is self-evident.

Placement co-ordinators are advised that they must provide “sufficient information”
regarding the implications of staying in hospital and that this information should be

readily available and understood throughout the process.*

The push to obtain consent from ALC patients or their substitute decision-maker(s)
for other long-term care home choices is also highlighted in the Field Guide, with
the placement co-ordinator being reminded that they should ensure that the ALC

patient understands:

8 FLTCA's. 60.1(5) & (6).
% Field Guide p. 6.
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a. that they can provide consent at any time without having to start from the
beginning, and

b. the implications of consenting or declining to consent during the process.

101. When discussing consent, reference is made in the Field Guide to FLTCA s. 49-51
which includes the elements of consent; however, no reference is made to the
requirements of informed consent set out in FLTCA s. 52, nor does it reference the
legal obligations of substitute decision-makers under HCCA s. 42. Further, the
information that the Field Guide suggests should be discussed is available
accommodation types, payment, and possible financial supports,®! which is
important information, but is only tangential to requirements for informed consent

for admission under FLTCA s. 52(1) and HCCA s. 42.

102. The FLTCA sets out the elements of informed consent,®? establishing the
applicant’s right or that of their substitute decision-maker to make an informed
decision about whether long term care is the most suitable care options for the
patient, and to choose the home or homes that are able to provide that care. As
previously discussed, the principles of consent that the substitute decision-maker is

required to follow are set out in HCCA s. 42.

103. The Field Guide offers little to no direction on how to obtain a valid informed
consent, and in fact, the whole purpose of the Field Guide is to free hospital beds,
not to ensure compliance with the legal requirements of consent or the legal
obligations of the substitute decision-makers when making decisions on behalf of

an incapable person.

% Field Guide p. 7.
¢! Field Guide p. 7.
2 FLTCA s. 52.
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Placements in LTC care homes under Bill 7 are very unlikely to be “temporary”

104. During the legislative debates on Bill 7, on August 23, 2022, the Honourable Paul
Calandra, Minister of Long-Term Care who had introduced the Bill, shared his time
with John Jordan, the member for Lanark-Frontenac-Kingston, who also presented
on behalf of the government. Regarding the waiting list issue, Mr. Jordan stated as

follows:

The next part—this is very important to me, in particular, and to the whole
program: Furthermore, hospital patients who have applied to live in a
long-term-care home but have been moved into another suitable home
temporarily will remain on the wait-list and be prioritized to permanently
move once a bed becomes available at one of their preferred homes. In
other words, they won’t lose their place in the queue. Change is hard, so
they can also choose to remain permanently in the initial home that they

are moved to.%

105. When the regulations were released, a Fact Sheet about Bill 7 was also provided.

That document stated as follows:

Starting September 21, if there is no bed available in a long-term care home
that is on the patient’s preferred home list, the placement co-ordinator may
authorize the patient’s admission to a home where the patient can live while
they continue to wait for a spot in one of their preferred homes. The patient
would be placed in priority status on the wait list while they wait (attached

hereto as Exhibit P).

106. In a memo to the health sector from both the Deputy Ministers of Long-Term Care
and Health, as well as the President and CEO of Ontario Health, the purpose of the

83 Ontario Legislative Debates, 43 Parliament, 1% Session, August 23, 2022, at 0934 (John Jordan).
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new regulations was set out as being the ability of the HCCSS to work
collaboratively with hospitals and long-term care homes to “facilitate an eligible
ALC patient’s admission into a temporary long-term care home, while they wait for

a preferred home” (attached hereto as Exhibit Q).

107. From these statements, it is clear that the message to the public was that these
placements would only be “temporary”, and that the resident should expect to be

transferred to one of their preferred homes, if they still chose to do that.

108. Despite the emphasis made on the admission being “temporary”, there is no
indication that the patient or their substitute decision-maker is informed that
whether a placement will actually be “temporary” depends in large measure on
whether they have agreed to add a home that they did not want, or whether the
placement co-ordinator has chosen the home and authorized the patient’s admission

without consent.

Placement without Consent

109. If the process is completed without consent and a bed is offered and authorized by
the placement co-ordinator, and the patient acquiesces to the move, once in the
long-term care home, the person will remain on the Category 1 - Crisis List for

t.64 If the patient has put no homes on the list, they have 60

every home on their lis
days in which to add up to five homes, and they will be put on the Crisis List for
those homes. If a resident is then admitted to one of the homes that they had put on
their list, they will revert to the regular waiting list protocol for any higher homes.
If the resident was offered a bed in a home and turns it down, or if they have no
other homes on the list within 60 days of the admission, they revert to the regular
waiting list protocol for any other home.® The regular lists would be Category

3A/4A for the first home on their list and, Category 3B/4B for all other homes on

4 0. Reg. 246/22 s. 240.3(3.
85 0. Reg. 246/22 5. 235.3(10 & (12.
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their list, unless they qualify for a higher category, for example, spousal

reunification.

110. However, even being on the Crisis List for a transfer does not mean that the person
will be moved quickly. According to the Field Guide, priority is to be given to those
with the highest need for admission, no matter where they are located. Given that
there are in the neighbourhood of 36,000 Ontarians waiting for placement into long-
term care, and that many of them have been waiting years, there are likely
thousands of applicants waiting in the community in what are very difficult
situations. Even then, the placement co-ordinators are told to take into consideration
the urgency for ALC patients to be placed from hospital, versus the possibility of a
person in the community requiring hospitalisation imminently.®® This is in line with
what we have been seeing: that priority is given to ALC patients on the Crisis List
over those who have been waiting for lengthy periods of time in the community. I
understand that there are people in the community who have been on the Crisis List

for over a year and some multiple years, without being offered a bed.

111. Our experience with transfers between long-term care homes for residents on the
crisis list is that ire is a very lengthy wait, if it happens at all. Therefore, while
those who are placed in a home they do not want to be in on the authorization of the
placement co-ordinator are technically on the crisis list, the reality is that they will
be the lowest on the Crisis List priority scale, and will always be bumped by ALC
patients or those in crisis in the community. In truth, with the current waiting lists,
there is only a small chance that even they will be transferred to a home of their

choice in the near future.

Placement with Consent

112. The situation for those who bow to the pressure from hospital personnel and

placement co-ordinators to add homes they do not actually want is more dire: these

% Field Guide p. 14.
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applicants are unlikely to evert be moved to a home that was their true choice. The
reason for this is that when the ALC patient or their substitute decision-maker
agrees to put one or more of these homes on their list and the bed is offered, when
they move into that home they will not be on the Crisis List for transfer to their
remaining homes. Because the home they have been admitted to was made one of
their “choices”, when they are admitted to the home that they believe to be
“temporary”, they are placed on the regular waiting list for transfer to another
home, which is Category 3A/4A for their first home, and Category 3B/4B for any
other home, unless they qualify for a different category, such as spousal
reunification.®’” (Unfortunately, the Field Guide at page 19 gets this wrong, as they
indicate that the person would be on the 3A/4A list for their homes, when in fact it
is only for their top choice home. The actual placement category is made somewhat
clearer in the Appendix to the Field Guide “Overview of Modified Waitlist
Management Process Following Admission for ALC Patients”.®®) The Field Guide
also advises that it is only on admission to the first home that the placement co-
ordinator is to tell the resident about the length of the waiting list for their preferred
home and approximate time to admission, which is too late to make an informed

decision as required by law.

113. Nowhere in the Field Guide is there any requirement for the placement co-ordinator
to advise the ALC patient that they will be on a higher waiting list if the placement
co-ordinator chooses the home they do not want without their consent, than if the
ALC patient succumbs to the pressure and consents to put that same home they do

not want onto their choice list.

114. Given the number of ALC patients who are waiting for long-term care, as well as
those in the community, the chance of an offer being made to an applicant on the
Category 3A/4A list is extremely unlikely. Offers must be made to persons in

higher categories first, most of which will be from the Category 1 — Crisis List.

670. Reg. 246/22 s. 191 & 192.
%8 Field Guide p. 22.
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Only if there is no one in a higher category will an offer be made to someone on a
Category 3A/4A list, no matter how long they have been waiting. The likelihood of
persons being transferred to one of the more desirable homes, which is usually
where people are waiting to transfer, is likely non-existent as there will always be

people on the Crisis List who will be available to fill the spot.

Bill 7 and the Confidentiality of Personal Health Information

115. Bill 7 also deprives ALC patients’ of their rights to determine who can see their

health information.

116. Health records contain very detailed and personal information about the applicant
that they often do not want, nor would it be appropriate, to share except where
necessary. Placement co-ordinators are empowered to make value decisions about
private information — and may know little about the patient other than what is in
their chart, and nothing about whether or not a patient may not want this
information shared far and wide. Nevertheless, placement co-ordinators are
empowered to share the patients’ personal health information with as many homes
as they see fit in order to find a home that might accept and have a bed for the

person, and do so without the patient or the substitute decision-maker’s consent.

117. Besides information about physical illness, applications include information about
things like “behaviours” which can occur when a person has disorders such as
dementia. Striking out and other similar behaviour may occur due to the confusion
that occurs, especially when in unusual surroundings such as hospitals, but is not
something that one wants shared widely. People with frontal lobe issues, for
example, can become disinhibited: the kindly, shy person can all of a sudden
exhibit sexualized behaviour, swear, and have other behaviours which are out of
character. Issues from the past can also be included in these documents. Criminal
records from 30 or 40 years ago are known to be included in these forms, even

though they may be irrelevant to the placement. And all of this is being sent out
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without the consent of the applicant or their substitute decisions-maker: in fact, it

could be sent out despite their objections.

Prior to Bill 7, if an applicant knew that there might be a person at a home that they
knew and did not want them to be aware of their health situation, they had the
option of not applying to that home. For example, persons who are members of the
LGBTQ community may not want their health information going to certain homes,
as they may have had experience with persons at that facility who did not accept
their sexual preference, gender, etc., or they may not have been “out” to everyone in
their community. Sending their personal information to that home which would
then “out” them have disastrous effects. When choosing homes on behalf of a
person, the placement co-ordinator would have no way of knowing about these
types of issues, and could easily send information to homes and cause harm to the

applicant.®’

Failure to Inform, or Misleading Patients About Their Rights

119.

120.

To understand the manner in which the new powers of “persuasion” and the
inducements of Bill may be deployed, it is important to appreciate the dubious
practices that hospitals have relied upon to discharge patients from hospital to long-
term care homes when the patient wished to be cared for at home, or in a home or

homes that may have waiting lists.

Since I commenced working at ACE in 1995, I have dealt with literally thousands
of hospital patients, their substitute decision-makers and family members, who were
seeking information and advice from our clinic about admission to long-term care

homes from hospital.

% For a discussion of LGBTQ issues for seniors in LTC see “LGBTQ seniors fear renewed discrimination
in long-term care” The Globe and Mail, August 6, 2018, https://www.theglobeandmail.com/politics/article-
Igbtg-seniors-fear-renewed-discrimination-in-long-term-care/.
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Often, the caller’s questions concerned the process for admission to long-term care
and the information that they were receiving from either hospital personnel or
placement co-ordinators. While the caller wished to comply with any laws or rules
that are in place, they questioned what they were being told, and called our office

for information and assistance.

Based on the calls our office received, we often found that misinformation was
being provided to the patient, substitute decision-maker or family members, and
that there was a great deal of pressure being put on them to make decisions that they
did not feel were in the best interest of the patient. Because of this, we prepared a
document called Discharge from Hospital to Long-Term Care: Issues in Ontario
(attached hereto to as Exhibit C) which provided legal information on the
admission process. It addressed the most common misrepresentations reported to
us, some of which we are still having to deal with on behalf of clients.
Misinformation that we often hear includes:

e that hospital patients cannot apply for admission to long-term are and that the
patient must go to the community, which could be home, to a retirement home,
or other type of housing, and only then can they complete an application;

e that the patient requires approval of hospital management in order to apply for
long-term care from hospital;

e that an applicant must have five homes on their choice list in order to submit it;

e that the patient has to have a specific number of “short list” homes on their
choice list in order to submit it;

e that the patient must “accept” an idle bed or the first “available” bed even if
they have never applied to it;

e that the hospital has policies regarding the admission to long-term care process
and that these “override” the law; and

¢ that the placement co-ordinator cannot commence a long-term care home
application on behalf of a patient unless they have the authorization of the

hospital.
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For many of my clients this is one of the most difficult times of their lives, having
to go to long-term care or put a loved one into long-term care after they have
suffered a health crisis. They report that the pressure put on them by the hospital
staff to get the patient out is unbearable. Many of these people call us in tears
because they have been under so much stress from the situation, only to be advised
by us that the information they were given was untrue. The callers often describe
the difficulty of challenging the hospital staff, and their concern about the patient or
that they themselves will suffer repercussions for doing so. Fortunately, in my
experience, if the patient, substitute decision-maker or family member tells the
hospital staff or placement co-ordinator that they have received advice from the
Advocacy Centre for the Elderly that a certain representation is untrue, the staff will
back down. In some cases, we have had to be retained to contact the hospital or
placement co-ordinator in order to have the matter resolved. In most cases, we have
been successful in resolving the issue in our client’s favour as the hospital or

placement co-ordinator have not been complying with the law.

However, for patients or families that are unaware of, or who would fail to qualify
for the services a legal clinic offers, or do not have the resources to retain their own
counsel, the pressure to accede to the demands that hospital and HCCSS staff are
empowered to exert will be formidable and most patients or substitute decision-

makers are likely to simply consent given the apparent futility of resistance.

With the introduction of Bill 7, if a patient or substitute decision-maker refuses to
“choose” certain homes they will now have to deal with the opprobrium of being
unco-operative, selfishly taking up beds for “more deserving” patients, and that
ultimately their wishes and needs are simply unimportant. These are persons who

may be nearing the end of their life.

Substitute decision-makers for these applicants are in a doubly difficult position.
They are required by law under s. 42 of the HCCA to make a decision in

compliance with a known wish or if not, in accordance with the best wishes of the
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person as set out in that section. While the substitute decision-maker is obligated to
comply with the law, under Bill 7 they may simply be told by the hospital staff or
placement co-ordinator that despite these legal requirements, their decision is going

to be ignored and the patient is going to be placed elsewhere.

Are ALC patients or their substitute decision-makers acting unreasonably?

127.

128.

129.

130.

I have reviewed the affidavits of Samir Sinha and Amit Arya. Their description of
the reasons why people choose to apply for admission to certain long-term homes
and not others is entirely consistent with my experience and that of my colleagues
in advising and representing patients and their substitute decision-makers making

such choices.

For example, for many of the people that have sought our advice or counsel, homes
were often rejected because they were too far from family, friends and community,
and would result in the isolation of the applicant. Spouses who often were elderly
themselves would be separated due to distance and travel issues. Applicants would
also lose the assistance of essential caregivers, often family members who provided

much-needed care, support and advocacy to the resident.

In other instances, homes that applicants were being “encouraged” to apply to were
unsuitable for other reasons. While theoretically. transfers to one of their preferred
homes was possible, as discussed previously, due to lengthy waiting lists these
transfers, were very uncommon, and therefore these homes were very likely to be
the last home that the applicant will live in Patients and substitute decision-makers
are often concerned that being placed in an unsuitable home could increase the
likelihood of deterioration and death, due to isolation, inability of the home to

provide the necessary care, etc.

Often our clients had visited or attempted to visit numerous homes, and had

difficulty in doing so. If they are able to visit, they may have noticed a stark
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difference between homes. Visits provide insight into the home that are otherwise
not discernable, providing insight to the visitor that the home would not be suitable

for themselves or their loved one.

In my practice I have encountered many reasons that explain why, on the rare
occasion that an applicant turns down a bed from hospital, that they have done so
appropriately. Sometimes this occurs because that the patient or substitute decision-
maker was simply unaware of their rights when it came to choosing a home and
been pressured into putting homes on the list that they did not want. They then get
the “offer” only to discover that because of the home’s record, its distance from
family, or because it does not meet their ethnic, linguistic or religious requirement,

it is unsuitable.

In such circumstances, and as noted, it is not uncommon in cases that ACE has
assisted with on behalf of the patient or their substitute decision-maker who have
been misinformed by hospital staff about their rights under the Act. When the bed
from one of these homes was offered, the offer would often be made more quickly
than the applicant or someone on their behalf could arrange a visit, as scheduled
tours in many homes might be restricted, for example occurring only monthly. If
the applicant or their loved ones were successful in arranging a personal tour, they
may quickly discover that the home did not meet their needs and was unacceptable.
Because they already had the bed offer, they may be looking at being penalized for
something they only consented to under duress. Other reasons for a placement to be
refused have arisen when the patient’s health status had changed, or when it was
discovered, after contacting the home to make admission arrangements, that the

home was unaware of and unable to meet the specific needs of the patient.
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An existing but unused measure to deal with an unreasonable substitute decision

maker

133.

134.

135.

136.

A great number of ALC patients have substitute decision-makers and at any point in
this process, should the substitute decision-maker(s) not comply with the
requirements of HCCA s. 42 in making decisions, the person responsible for
authorizing admission, which is the placement co-ordinator at the HCCSS, can
apply to the Consent and Capacity Board under HCCA s. 54 (a “Form G
Application”). This is an application to determine whether the substitute decision-
maker(s) has complied with the requirements set out in HCCA s. 42. If the Consent
and Capacity Board determines that there has not been compliance with HCCA s.
42, they will order the substitute decision-maker(s) to comply, or forfeit their right

to make this decision.

Generally, such Form G applications are brought by the placement co-ordinator
when a substitute decision-maker refuses to make an application to long-term care.
However, there is no reason that an application could not be made by the HCCSS to
challenge the substitute decision-maker’s choice of homes. Hospitals often
complain that substitute decision-makers will choose only one home which has a
lengthy waiting list, and that this is not in the best interest of the incapable person.

A Form G application could be made to challenge these decisions.

However, a review in CanLii of written decisions by the Consent and Capacity
Board regarding Form G applications under the HCCA found no such applications.
Twenty Form G applications regarding long-term care placement were identified,
with the earliest being in 2004. All of these cases were applications with respect to
whether the person should go to long-term care at all, not the choices of homes

being made by the substitute decision-maker.

HCCSSs and their placement staff have been made aware of this possibility for

years. I have had discussions with various placement co-ordinators and their
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managers about this option, and I have made the point in educational programs on
Consent and Capacity law that [ have been involved with over the last 27 years, and
some of these have been geared specifically to placement co-ordinators and hospital
discharge planners. Despite this avenue being available to challenge the substitute
decision-makers choices and whether or not they apply to the requirements of the

HCCA, this has not been done.

um:

137. At one of the most difficult times in the applicant’s and their family’s lives, which

138.

139

AFFIRMED BEFORE ME by Jane E. Meadus of
the City of Oshawa, in the Province of Ontario

on
43

Remotely.

is the possibility of being admitted into a long-term care home, applicants, their
substitute decision-makers and families have often been coerced by various
unethical and even unlawful means to accept placements in long-term care homes

that are unsuitable, or unable to meet their needs.
The amendments to the FLTCA contained in Bill 7, along with the regulatory
changes, mean that ALC patients are now faced with similar same unethical

practices that have now been given the imprimatur of Parliament.

. I swear this affidavit in support of this application.

April 11, 2023 in accordance with O. Reg.
1/20 Administering Oath or Declaration

T

JANE E. MEADUS

Commissioner for taking affidavits

Amanda Marie O'Brien, a Commissioner etc.
Province of Ontario, for Goldblatt Partners
LLP, Barristers & Solicitors

Expires November 15, 2024
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Services for Seniors, Privacy Law Webinar, March 25, 2015.

“Alternative Level of Care - Transitions for ALC Patients: Myth Busters and Open Mic.”
Ontario Hospital Association, May 20, 2015.

“Practice before the Consent and Capacity Board and Appeals — Discussion Panel.” Law
Society of Upper Canada, June 3, 2015.

“Admission to Long-Term Care Homes: Legal Issues.” Crown Summer School Legal
Education Conference, June 16, 2015.

Privacy Issues in Long-Term Care. Healthcare Insurance Reciprocal of Canada. March
31, 2016.

Oral presentation to the Standing Committee on the Legislature Assembly, Bill 41,
Patients First Act, 2016, on behalf of the Advocacy Centre for the Elderly, November 23,
2016.

Elder Law for Elder Abuse Investigation, Toronto Police College, October 2016 — present.

“Where Will We Live: Who Will Look After Us?” Public Hearing Report. Sarnia.
September 28, 2017.

New Voices: The Public We Service. Ontario Nurses Association. June 7, 2017.
Elder Law for Elder Abuse Course, Durham Regional Police Service, 2017 — present.

“The Law As It Relates to Long-Term Care: What Clinicians Need to Know.” Ontario
Long-Term Care Clinicians Annual Conference. October 20, 2017.
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“Health Care Consent and Advance Care Planning in Ontario: What You Need to Know”.
Hospice Palliative Care Ontario. 2017.

“Strengthening Quality and Accountability for Patients Act, 2017”. AdvantAge Ontario.
April 18, 2018.
“Remedies for Abuse and Neglect of Older Adults in Congregate Settings in Ontario”.

Canadian Bar Association. March 28, 2018.

“Rules regarding Applications for Long-Term Care”. Ontario Association of Residents’
Councils. April 24, 2018.

“Bill 160: Amendments to the Long-Term Care Homes Act”. Ontario Association of
Residents’ Councils. May 9, 2018.

“Understanding Capacity”. Trends in Care for the Elderly. Freeport Hospital Education
Day. May 2, 2018.

“Issues in Mental Health in Long-Term Care”. Brainxchange. October 16, 2018.

“Consent and Capacity in Long-Term Care”. Annual Conference for Coroners and
Pathologists. Office of the Chief Coroner of Ontario. November 8, 2018.

“Implications for Residents and Families” at Medical and Recreational Cannabis in Senior
Care Settings Workshops. AdvantAge Ontario. November 1 and December 6, 2018.

“10 Lessons Learned at the Gillese Inquiry”. Ontario Bar Association’s Annual Institute.
February 6, 2019.

“Sexuality in Long-Term Care”. Behavioural Supports Ontario. April 20, 2019.

“Privacy in Retirement Homes and Long-Term Care Homes”. Privacy Law and Older
Adult Clients” Intersections and Issues. Ontario Bar Association. May 27, 2019.

“The Gillese Inquiry into the Safety and Security of Residents in Long-Term Care
following the Wettlaufer Murders: Perspectives Past, Present and Future”. Annual NICE

Knowledge Exchange. May 30, 2019.

“Issues to Consider when Advocating for People in Institutional Settings”. 22" Estates
and Trusts Summit. Law Society of Ontario. October 17, 2019.

“The Gillese Inquiry into the Safety and Security of Residents in Long-Term Care
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following the Wettlaufer Murders”. Advocacy Centre for the Elderly AGM. October 29,
2019.

“Legal and Policy Issues in Long-Term Care”. Canadian Elder Law Conference.
November 14, 2019.

“Human Rights for People Living with Dementia”. Canadian Elder Law Conference.
November 15, 2019.

“Selected Legal Issues Relating to Police Interaction with Seniors”. Elder Abuse
Investigation Program. Ontario Police College. 2019 — Present.

“Controversial Issues in the Use of Restraints, Detention and Locked Units”. The 2020
Guide to Legal Risk Management in Long-Term Care. Osgoode Continuing Education.

January 23, 2020.

“Marijuana Use in Assisted Living and Long-Term Care”. The Canadian Bar Association.
March 12, 2020.

“Ageism and Neglect during COVID-19? How Can We Do Better?” Canadian Institute for
the Administration of Justice. June 23, 2020.

“LTC and Retirement Homes in the Midst of a Pandemic”. COVID-19. Osgoode
Continuing Education. July 23, 2020.

“Complex Legal Issues at End of Life”. Hospice Paliative Care Ontario. October 6, 2020.

“Advising Attorneys for Personal Care about Long-Term Care Home Issues in Light of
COVID-19”. 23" Estates and Trusts Summit. Law Society of Ontario. October 8, 2020.

“Rights of Long-Term Care Home Residents and their Families During COVID-19”.
Community Legal Education Ontario. November 5, 2020.

“Rights of Older Adults in Long-Term Care Homes During COVID-19”. Keynote. Elder
Abuse Prevention (ON). December 1, 2020.

“Consent, Capacity and Substitute Decision-Making”. Osgoode Continuing Education
Consent and Capacity Course. December 27, 2020.

“Safety in Long-Term Care: Making Sense of the Gillese Report and Government
Response”. Ontario Bar Association. December 9, 2020.

“Rights of Long-Term Care Home Residents and Their Families During COVID-19”.
Ontario Health Coalition January 13, 2021.
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“Consent, Capacity and Substitute Decision-Making”. Osgoode Continuing Education
Elder Law Certificate. April 7, 2021.

“Long-Term Care Homes: Residents Rights and Prevention of Abuse”. Osgoode
Continuing Education Elder Law Certificate. April 21, 2021.

“Detention and Restraint”. Osgoode Continuing Education Elder Law Certificate. April
21, 2021.

“Admission into Long-term Care”. Osgoode Continuing Education Elder Law Certificate.
April 21, 2021.
SELECTED MEDIA APPEARANCES:

The Current. CBC Radio. January 19, 2007. Topic: Alternative Level of Care Beds at
Kingston General Hospital.

Open Forum on Eldercare. Hamilton Spectator/Cable 14. June 12, 2007.
Grey, Black and Blue - Marketplace. CBC TV. October 17, 2007. Topic: Elder Abuse.
The Agenda with Steve Pakin. TVO. October 18, 2007. Topic: Parents and Aging.

Global News Presents: The Aging Journey. Global Television. July 2, 2008. Topic: Long-
term care homes.

Maritime Noon. CBC Radio One. January 8, 2009. Topic: Abuse in long-term care
homes.

Ontario Today. CBC Radio One. May 11, 2009. Topic: Living in long-term care.
CBC TV News. July 13, 2010. Topic: Eviction from care home after city pulls funding.

Senior’s Talk with Sgt. John Keating. Rogers TV Durham. September 13, 2011. Topic:
Various senior’s issues.

The Current. CBC Radio One. January 10, 2013. Topic: Canada’s hospitals strained
caring for elderly patients with nowhere to go.

The Agenda with Steve Paikin. TVO. February 13, 2013. Topic: Residence Life, Senior
Style/Legislating Assisted Suicide.
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Canada AM. CTV. August 20, 2013. Topic: Senior’s Health Care.
Here and Now. CBC Radio One. December 9, 2013. Topic: Long-Term Care for Seniors.

Afternoon Shows: — various across Canada. CBC Radio One. December 11, 2013.
Topic: Admission to Long-Term Care.

CTV News with Dan Matheson. CTV News Channel. January 10, 2014. Topic: Winnipeg
man dies outside home after discharge from hospital.

The Morning Show. Global TV. November 6, 2014. Topic: Shortage of long-term beds
in Ontario.

Goldhawk Live: AM 740 Radio. March 17, 2015. Topic: Compliance issues in long-term
care.

Ontario Today. CBC Radio. October 25, 2017. Topic: Allegation of Murders by
Elizabeth Wettlaufer in Long-Term Care Homes.

CTV National News. October 25, 2016. Topic: Allegation of Murders by Elizabeth
Wettlaufer in Long-Term Care Homes.

The Current. October 26, 2016. Topic: Allegation of Murders by Elizabeth Wettlaufer in
Long-Term Care Homes.

CBC Newsnet with lan Hanomansing. January 18, 2017. Topic: Elizabeth Wettlaufer
case.

Global News. January 25, 2017. Topic: Elizabeth Wettlaufer case.
theZoomer. March 27, 2017. Topic: Nursing Home Violence. Panel Discussion.

The Current. CBC May 17, 2017. Elderly patients in hospital need adequate long-term
care plans before discharge, say families.

Globe and Mail. May 19, 2017. ‘Discharge him at all costs’: A case study in
overcrowding at Ontario’s hospitals”.

CBC Newsworld. June 1, 2017. Live Interview re guilty plea of Elizabeth Wettlaufer.
The Toronto Star. June 12, 2017. Nurses College under fire over Wettlaufer case.

CTV News. June 15, 2017. Elizabeth Wettlaufer case.
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The Ottawa Citizen. June 14, 2017. No trespass orders given to family members after
complaining about Ottawa long-term care home.

CBCTV. June 26, 2017. Province calls public inquiry into long-term care homes.
CityTV News. June 26, 2017. Public inquiry into Wettlaufer murders announced.

Windsor Star. June 28, 2017. Woman protests long-term care home’s move to put all
residents on regular diet.

CBC Ontario Today. July 11, 2017. Use of cameras in long-term care homes.

Ottawa Citizen. July 12, 2017. After recent incidents, city working on action plan to
improve long-term care.

CBC Ontario Today. July 10, 2017. City of Ottawa long-term care home abuses, banning
family members. Callin.

CTV News. August 1, 2017. Public Inquiry into Wettlaufer murders.
CBC Metro Morning. August 2, 2017. Public Inquiry into Wettlaufer murders.

CityTV News. August 9, 2017. Senior dies after getting wedged between bed rail and
mattress.

Ottawa Citizen. August 17, 2017. City care homes found non-compliant more than 200
times in five years.

CBC Radio. September 25, 2017. Regulation of PSWs.

The Toronto Star. October 4, 2017. Three Ontario nursing homes ordered to stop new
admissions because of substandard care.

Roundhouse Radio. October 6, 2017. Violence in long-term care homes.

CBC Radio. November 13, 2017. Sudbury man was victim of hospital overcrowding,
says family.

CityTV News. November 30, 2017. lllegal group homes.

CBC The Current. December 22, 2017. New Brunswick couple separated as husband
goes into care at Christmas.

CBC Nova Scotia. December 29, 2017. Nova Scotia long-term care home inspections
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into abuse.
CBC Marketplace. January 26, 2018. Crying out for care.

CBC Radio. February 5, 2018. St. Thomas hospital denies using threats, pressure tactics
to toss out grandma.

TVO The Agenda. April 9, 2018. Socially isolated seniors.
Toronto Life Magazine. April 16, 2018. Hallway Healthcare.

Ottawa Citizen. June 22, 2018. When dementia patients commit crimes: Can Canada’s
justice system handle the ‘grey wave’?

Toronto Star. July 3, 2018. Hospitals failing seniors, retirement home officials say.

Globe and Mail. July 14, 2018. Grey area: The fragile frontier of dementia, intimacy
and sexual consent.

CBC All in a Day. September 5, 2018. Fairfield Manor East and West in Kingston being
shut down by fire department, failing to feed residents.

CBC White Coat Black Arts. September 29, 2018. What families can learn from
Wettlaufer inquiry into nursing home care.

Ottawa Citizen. January 4, 2019. Long-term care homes want end to mandatory
inspections.

CTV Your Morning. January 8, 2019. Long-term care home inspections.

Globe and Mail. January 21, 2019. At least 29 homicides in six years in Ontario nursing
homes: report.

Canadian Lawyers Magazine. February 11, 2019. Could jury trials increase odds of
higher damages in nursing home litigation.

CBC The Current. March 26, 2019. Violence against staff in long-term care homes.

Hamilton Spectator. April 1, 2019. Desperate daughter abandons her mom at Joseph
Brant’s ER.

Global TV News. April 5, 2019. Advocates cry foul after Ontario officials alter nursing
home inspection reports without explanation.
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Ottawa Citizen. November 26, 2019. How the frail and elderly are in the crosshairs of
push to end hallway medicine.

Global National News. January 7, 2020. Human rights complaint launched regarding
long-term care home non-compliance and Ministry enforcement.

Ottawa Citizen. February 10, 2020. Son angry after Ottawa care home locks door on
aged mother, refuses to let her back from hospital.

Toronto Star. March 28, 2020. Province suspends rules protecting vulnerable, long-
term care residents.

Zoomer. March 30, 2020. Ontario’s largest COVID-19 outbreak hits Bobcaygeon nursing
homes.

Montreal Gazette. March 30, 2020. Advocates say Ontario should have known the
‘horrific state’ of long-term care.

Ottawa Citizen. March 31, 2020. There is no easy way to protect Ontario long-term
care homes.

CTV News. April 13, 2020. Nearly half of known COVID-19 deaths in COVID linked to
long-term care homes: Tam.

Ottawa Citizen. April 14, 2020. No-transfer practice at some long-term care homes
denies residents rights during pandemic, say advocates.

CBC News. April 17, 2020. Infection control oversight lacking at Ontario seniors’ homes
as inspections dwindled.

CBC Radio. April 20, 2020. Any improvements to long-term care home conditions must
be permanent, says advocate.

iPolitics. April 24, 2020. COVID-19 and the cost of deregulation.

Globe and Mail. April 26, 2020. It took a pandemic: Why systemic deficiencies in long-
term care facilities pose such a danger to our seniors.

CBC News. April 29, 2020. How one nursing home director’s fast actions may have
saved lives.

Canadaland Commons Podcast. May 2, 2020. Pandemic #2 — When the Plague Came.

APTN Nation to Nation. May 9, 2020. ‘Dumping ground’: Young people forced to live in

Jane E. Meadus -14 - January 2023



seniors’ homes says lawyer.

Toronto Star. May 18, 2020. Isolated and lonely, ‘caged’ seniors driven to despair and
defiance.

Globe and Mail. May 19, 2020. Ontario announces independent commission for
pandemic’s impact on long-term care system.

Globe and Mail. May 20, 2020. How shoring up hospitals for COVID-19 contributed to
Canada’s long-term care home crisis.

The Telegram. May 26, 2020. Early heatwave adds new complexity to city’s COVID-19
response.

Ottawa Citizen. May 26, 2020. Report of abuse in Ontario nursing homes shocks
provincial officials, but not experts.

Global News Radio. May 26, 2020. Institutional advocate Jane Meadus says she’s not
shocked by the LTC report.

Global News. May 26, 2020. Military teams raises concerns about conditions at Ontario
care homes.

Globe and Mail. May 27, 2020. Ontario to take control of five long-term care homes
after military report citing neglect, abuse.

CP24 Breakfast Television. May 28, 2020. Inspections underway at high risk Ontario
long-term care homes.

Toronto Sun. May 29, 2020. Levy: Time to start allowing family caregivers intl LTC
homes.

The Guardian. May 29, 2020. Advocates say Ontario should have known the ‘horrific’
state of long-term care.

Globe and Mail. May 29, 2020. Sweltering temperatures make life and work in nursing
homes even more difficult.

Ottawa Citizen. May 30, 2020. How the pandemic might spur real change in Ontario’s
long-term care homes

North Bay Nuggett. May 31, 2020. Province ‘should have known” state of long-term
care.
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Globe and Mail. June 3, 2020. What happens when families were blocked from
Canada’s long-term care homes.

Ottawa Citizen. June 8, 2020. Only 13% of Ontario’s long-term care COVID patients
went to hospital; advocates want to know why

CBC Marketplace. June 11, 2020. Ontario nursing homes have had 22 years to do safety
upgrades. COVID-19 reveals deadly cost of delays.

Ottawa Citizen. June 12, 2020. Some have doubts about how well the limited LTC,
retirement home visits will work.

CBC Fifth Estate. June 19, 2020. Video captures residents wandering into woman’s
room at Ottawa long-term care home hit hard by COVID-19.

Globe and Mail. June 22, 2020. Family members and advocates urge Ontario to open
up seniors homes to caregivers.

Canadian Lawyer Magazine. June 23, 2020. ‘Broken system’: Lawyers fighting for
reform in retirement homes and long-term care facilities.

Globe and Mail. June 24, 2020. Ontario to fully fund nursing homes despite lower
occupancies.

Toronto Star. July 9, 2020. Premier Doug Ford promises air conditioning for long-term
care homes.

Ottawa Citizen. July 9, 2020. Province should track heat deaths in sweltering long-term
care homes: advocate.

Globe and Mail. July 10, 2020. Pandemic highlights problems with Quebec’s long-term
care fees.

Globe and Mail. July 15, 2020. Ontario to Loosen nursing-home restrictions on family
visits; announces new funding model.

APTN News. July 21, 2020. Long-term care home ‘detained’ resident for leaving home,
calls police: recording.

Globe and Mail. July 26, 2020. Indoor visits to long-term care homes stymied by rules
and enforcement.

CBC News. July 30, 2020. Inaction after Wettlaufer inquiry made COVID-19 worse in
long-term care: advocates.
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Globe and Mail. August 11, 2020. More than 1,000 long-term care residents died of
COVID-19 in older, multibed homes, analysis shows.

CBC Marketplace. September 25, 2020. Comprehensive nursing home inspections
caught up to 5 times more violations. Why did Ontario cut them?

North Bay Nugget. October 8, 2020. Need for PSWs, long-term care home workers
immediate — OHC

CBC Marketplace. October 23, 2020. Are nursing homes above the law? Exposing
repeat offenders.

Ottawa Citizen. November 2, 2020. Ontario commits to increasing care of long-term
care residents.

CBC Metro Morning. November 3, 2020. Increase in staffing hours in long-term care.

CBC New. November 10, 2020. His father was to be checked hourly at his long-term
care home. Instead, he died and wasn’t found for 6 hours.

Toronto Star. November 10, 2020. Advocates, union question new category for Ontario
long-term care homes.

Global News. November 14, 2020. ‘Staff are in shock’: Documents reveal chaos inside
Ontario nursing home during Covid 19 outbreak.

QP Briefing. December 1, 2020. Government sitting on documents that would explain
it’s pandemic decisions: Long-Term Care Commission.

CTV Your Morning. December 3, 2020. Those who live and work in long-term care
homes are among the recommended Canadian priority groups for COVID-19

vaccination.

CFRA Radio. December 11, 2020. Long-term care homes inspectors and conflicts of
interest.

CTV News. December 17, 2020. Potential impact of Moderna vaccine approval on
COVID-19 outbreaks in long-term care.

The Pointer. December 21, 2020. Families refuse to comply after Ministry of Health
supports Osler’s sudden closure of chronic care in Brampton.

Globe and Mail. January 5, 2021. Ontario rejects extension for probe into LTC homes

Jane E. Meadus -17 - January 2023



after commission blames province for ‘significant delays’.

QP Briefing. January 7, 2021. Premier Doug Ford and key ministers not on long-term
care commission witness list.

Hamilton Spectator. January 28, 2021. Security guards at doors of LTC homes ‘chilling’
says NDP Leader.

Hamilton Spectator. February 1, 2021. During Hamilton’s deadliest COVID outbreak at
Grace Villa, a provincial inspector found nothing out of place.

Zoomer Radio. February 9, 2021. LTC Residents Who Died With Covid Kept Out Of
Hospital Far More Than Seniors In Community: Toronto Star.

Global News. February 22, 2021. Coronavirus: Ontario nursing home where 81 died
was later cited for 13 violations.

Ottawa Citizen. March 1, 2021. Ontario unprepared, slow to react, testimony suggests.

Hamilton Spectator. March 2, 2021. Some seniors with dementia ‘stuck’” without proper
care during COVID.

New York Times. March 9, 2021. Elderly, Vaccinated and Still Lonely and Locked Inside.
QP Briefing Podcast. March 15, 2021. Welcoming Seniors’ Lawyer Jane Meadus.

CBC News. March 16, 2021. Call for human rights inquiry into health care
‘discrimination’ of elderly.

Toronto Star. March 16, 2021. Advocates urge Ontario human rights chief to probe
‘discrimination’ denying hospital care to long-term-care residents.

Hamilton Spectator. March 18, 2021. Ontario groups call for inquiry into ‘systemic
discrimination’ against seniors.

Ottawa Citizen. March 18, 2021. Transitional care trend cited as one more way elderly
being shortchanged by health system.

Toronto Star. March 26, 2021. ‘These are not new health issues’: health advocacy
groups call for LTC inquiry.

Toronto Sun. March 30, 2021. Many long-term care residents have not left their room
for over a year.
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National Post. March 30, 2021. ‘It's beyond appalling: LTC residents beg for release
from COVID-19 confinement.

CBC The National. March 30, 2021. CIHI report on COVID-19 and long-term care.

CBC News. April 21, 2021. Brampton families given 2 months to find alternate care for
loved ones with complex needs.

CBC News. April 28, 2021. Auditor General’s report on COVID-19 and long-term care.
Financial Post. April 28,2021. OHC Raises Alarm About Ford Government's New
Emergency Order Transferring Hospital ALC Patients Without Consent into LTC and

Retirement Homes.

Ottawa Citizen. April 28, 2021. Long-term care homes were unprepared for the
pandemic, auditor general finds.

CTV News. April 30, 2021. Ontario had no plan to protect long-term residents from
COVID-19: Commission.

CBC News. May 2, 2021. LTC COVID-19 Commission report release.

Law Times. November 3, 2021. Jane Meadus' long-term health care experience made
her a strong advocate for the elderly.

Toronto Star. January 27, 2022. Draft report on national long-term-care standards
could shape Canadian legislation.

Hamilton Spectator. June 29, 2022. Bedsores, broken rib, pneumonia, C. difficile:
Experts say dramatic decline of Joseph Brant patient is a symptom of a crisis in health

care.

The Agenda. TVO. September 9, 2022. Will Bill 7 Really Relieve Ontario’s Health Care
Crunch?

Globe and Mail. October 3, 2022. Vulnerable, complex patients at risk under Ontario’s
new long-term care law, experts warn.

CONFERENCE AND EDUCATION ORGANIZER:
Co-Chair 1997 Joint Ontario Bar Association/Law Society of Upper Canada seminar on
Consent and Capacity Law (Videotaped, Mandatory Programme for Admission to the

Mental Health Panel of Ontario Legal Aid Plan)
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Conference Organizers, Nuts and Bolts of Consent and Capacity Law and Appearances
Before the Consent and Capacity Board (CCB), December 5 and 6, 2005. (Videotaped,
Mandatory Programme for Admission to the Mental Health Panel of Legal Aid Ontario)

Co-Chair — Advising the Elderly Client — Key Issues- Best Practices — Practical Approaches,
2011, 2012, 2013, 2014, & 2015. Osgoode Professional Development.

Co-Chair - The Osgoode Certificate in Elder Law. 2015, - present. Osgoode Professional
Development.

Co-Chair - The Legal Guide to Consent, Capacity & Substitute Decision Making, 2016 to
Present.

Co-Chair — Advising the Elderly Client: The 2016 Practical Guide for Legal Professionals.
Osgoode Professional Development.

UNIVERSITY GUEST LECTURER/INSTRUCTOR:

McMaster University - Gerontology. Guest Lecturer: Law, 2011, 2012.

Ontario Institute of Technology — Faculty of Health Sciences. Guest Lecturer. Managing
Health Care Teams, 2010.

Queens Law School. Guest Lecturer: Elder Law, 2007.
University of Ottawa Law School. Guest Lecturer: Elder Law, 2015.

University of Toronto — Faculty of Social Worker. Guest Lecturer: Elder Law, 2008, 2013
— Present.

University of Toronto Law School. Guest Lecturer: Mental Health Law, 2009.

University of Toronto Medical School. Guest Lecturer: Geriatric Medicine Residence
Program, 2020.

University of Windsor Law School. Guest Lecturer: Mental Health Law, 2011.
University of Windsor Law School. Guest Lecturer: Public Health Law. 2021.
York University - Osgoode Hall Law School. Guest Lecturer: Law & Psychiatry, 2006,

2007, 2008, 2010, 2011, 2014, 2016, 2017, 2018, 2019, 2020.
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York University — Osgoode Hall Law School. Guest Lecturer: Health Law. 2019 -
Present.

York University — Osgoode Professional Development. The Osgoode Certificate in
Mental Health Law, 2009, 2010, 2012, 2013 (keynote) & 2014 (keynote), 2015 (keynote),
2018.

York University — Osgoode Professional Development. Legal Risk Management for Long-
Term Care Homes. 2009 & 2010, 2012.

York University — Osgoode Professional Development. Teleseminar on Cuthbertson v.
Rasouli, 2013.

York University — Osgoode Professional Development. 2015 Guide to Legal Risk
Management in Long-Term Care. 2015.

SELECTED COMMITTEE MEMBERSHIPS:

CCB Board and Bar: Consent and Capacity Board.

Clinic Compensation Review Project: Legal Aid Ontario.

Compliance Transformation Advisory Group: Ministry of Health and Long-Term Care.
Consent and Capacity Panel Standards and Supports: Legal Aid Ontario.

Long-Term Care Homes Act Regulations Dialogue — External Planning Group: Ministry of
Health and Long-Term Care.

Long-Term Care Quality Inspection Program Advisory Committee: Ministry of Health
and Long-Term Care.

Placement Co-ordination Advisory Group: Ministry of Health and Long-Term Care.
Quality Assurance Program Advisory Group: Legal Aid Ontario.

Retirement Homes Act Regulations Round Table — Care Services: Ontario Seniors’
Secretariat.

Retirement Homes Act Regulations Round Table — Detention and Restraint: Ontario
Seniors’ Secretariat.

Legal Clinic Colocation: Toronto Specialty Clinics.
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Toronto Central LHIN ALC Task Group on Transition & Flow.
Toronto Central LHIN Intersectoral Working Group on Common Discharge Processes.

SAFER — Staffing Alliance for Every Resident. Coalition of Long-Term Care homes,
Unions, Resident Groups.

Ontario Association of Residents’ Councils, Bill of Rights Education Advisory Group.

PROFESSIONAL AFFILIATIONS:
Member: Law Society of Upper Canada.

Member: Mental Health Legal Committee.
Distinguished Fellow: Canadian Centre for Elder Law Studies.

COMMUNITY INOLVEMENT:

Gemini Gymnastics (Not-for-Profit) Oshawa, Ontario.

2009 — Present First Vice-President

2009 - 2012 Chair — Publicity Committee
2009 - 2010 Chair — Fundraising Committee
2008 — 2009 Director at Large

2006 - 2010 Fundraising Committee

2007 - 2008 Parent Representative

All Saints Anglican Church, Whitby, Ontario

2013 -2016 Parish Advisory Council
2014 -2016 150™ Anniversary Organizing Committee
2014 -2021 Social Media Advisory Committee
2018 — Present Synod Delegate.
OTHER:

Computer Literate: Word, PowerPoint, Outlook, Internet Research, Quicklaw.
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ORIGINAL ARTICLE

Waiting for placement: Discharge from hospital to

long-term care in Ontario

Jane E. Meadus, BA, LLB

Abstract—Great pressures are placed on hospitals to promptly discharge patients. This is especially true of patients deemed
“alternate level of care,” often referred to pejoratively as “bed blockers.” To alleviate these pressures, hospitals enact policies, both
formal and informal, to discharge alternate level of care patients who are awaiting placement into long-term care homes. In
addition to being dangerous for some of the patients discharged, these discharge policies also leave the hospital, its employees,
physicians, and Community Care Access Centres open to legal liability. In 2013, the Advocacy Centre for the Elderly received more
than 300 individual requests for legal service in 2013 on behalf of patients, relating to conflict with hospital policies and the
placement process. This article analyzes the legal requirements relating to discharge from hospital and admission to long-term care.

s of July 1, 2009, Ontario invoked a Provincial

Alternate Level of Care (ALC) definition that applies

to all patients awaiting other levels of care in an
acute or post-acute care hospital. The definition provides
as follows:

When a patient is occupying a bed in a hospital and
does not require the intensity of resources/services
provided in this care setting (acute, complex continuing
care, mental health, or rehabilitation), the patient must
be designated ALC at that time by the physician or her/
his delegate. The ALC wait period starts at the time of
designation and ends at the time of discharge/transfer
to a discharge destination (or when the patient’s needs
or condition changes and the designation of ALC no
longer applies).’

Patients may be ALC for a number of destinations, such
as to their homes, a rehabilitation or complex continuing
care facility, or a retirement home. However, patients
awaiting placement into Long-Term Care Homes (LTCHs)
are the ones who most often come into conflict with
hospital procedures and policies, and they are the focus of
this article.

According to statistics compiled by Access to Care on
behalf of the Ontario Hospital Association, on November 30,
2013, there were 3,951 ALC patients in hospital beds in
Ontario. Of those, 46% were waiting for placement into
LTCHs.” This is an average of 14% of beds being occupied
by all ALC patients monthly,® of which, 7% of beds would
be waiting for admission to a LTCH.

The most recent figures available show that on March
31, 2012, 32,000 people were on the waiting list for long-
term care, with 19,000 of them waiting for an initial

From the Advocacy Centre for the Elderly, 2 Carlton Street, Suite 701,
Toronto, Ontario, Canada, M5B 1J3.
Healthcare Management Forum 2014 27:69-72
0840-4704/$ - see front matter
© 2014 Canadian College of Health Leaders. Published by Elsevier Inc. All rights
reserved.
http://dx.doi.org/10.1016/j.hcmf.2014.03.008

placement into a LTCH (the rest were awaiting transfer to
a preferred LTCH).* Publicly available waiting lists (Com-
munity Care Access Centres (CCACs) publish these monthly
on their web sites) for each LTCH in Ontario show that
most homes have waiting lists, some many years long.
Hospital patients do not get any preference on the waiting
lists, except for admission to specially designated interim
facilities. It is therefore unlikely that patients will be able to
go to a LTCH of their choice immediately on being
medically able.

To maximize patient flow and utilization of resources,
hospitals enact policies and procedures to move ALC
patients as quickly as possible into the next level of care.
Although these policies may move patients out quickly,
they may not comply with Ontario law and may not meet
the needs of patients. Hospitals are not only interfering
with patients’ legal rights, they may also be exposing
themselves, their staff, and physicians to complaints,
regulatory investigations, and civil liability.

Although the specifics of each hospital’s discharge
policies are unique, the positions taken are similar. The
following is a list of common policies that, it will be argued,
are not compliant with the relevant legislation:

e advising that patients cannot commence the appli-
cation for a LTCH from hospital,

e requiring that patients include 5 homes on their
waiting list,

e requiring that patients choose a certain number of
homes from “short lists,”

e requiring that patients accept beds that are “available”
even if they have not chosen those homes,

e stating that patients will be charged the uninsured per
diem if they do not comply with discharge policies,

e requiring that patients move to a retirement home
and wait for placement there,

e requiring that patients go home with home care
when they need admission to a LTCH, and

e stating that hospitals must discharge patients even if
they are waiting for admission to a LTCH.
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ELIGIBILITY FOR ADMISSION TO A LTCH

Admission to a LTCH is governed by the Long-Term Care
Homes Act (LTCHA).”> The determination of eligibility and
management of the application process is entirely within
the purview of the Community Care Access Centre.®

The CCAC case manager owes a duty to patients—this
duty includes advising patients of their right to apply for
admission to a LTCH. If they or their Substitute Decision-
Maker (SDM) requests that an application be completed,
the CCAC must take the application and determine
eligibility” (although they may discuss appropriateness of
timing based on patients’ health).

Hospitals policies may discourage or restrict patients
from starting applications for admission, stating they
cannot apply without special permission, or that they
cannot apply from hospital at all. This is not only contrary
to patients’ legal rights but is counterproductive. The more
quickly eligible patients are put on waiting lists, the faster
they will receive a bed offer. Furthermore, being on a
waiting list does not preclude patients from considering
other options while waiting for placement.

Failing to comply with the legislation and misleading
patients/SDMs regarding their right to apply for long-term
care could also lead to complaints against both the CCAC
and hospital employees as a breach of their professional
responsibilities (as most case managers are nurses, the most
relevant legislation is O.R. 799/93). They could also be
civilly liable for a breach of their duty of care towards their
client.

CHOOSING A LTCH

Choosing a LTCH is the most difficult part of the applica-
tion process, as it will likely be where people live for the
rest of their lives. It is also a very personal decision as each
applicant has unique requirements.

The LTCHA authorizes the person (or the SDM) to choose
the LTCHs:

A person who has been determined to be eligible for
LTCH admission may apply to a placement coordinator
for an authorization of admission, by the appropriate
placement coordinator, to such LTCH or homes as the
person selects.®

For the choice to be valid, the LTCHA requires that the
consent must relate to the admission, be informed, be
given voluntarily, and not be obtained through misrepre-
sentation or fraud.” Any consent obtained through mis-
representation, which includes being told that one “must”
choose a short-list home, for example, would not be
legally valid.

Hospital policies may also require patients to “choose”
the maximum of five homes allowed under the LTCHA, or
that a certain number of homes from a short list must be
chosen. This is again contrary to the regulations, which

states this number is a maximum. There are no require-
ments as to the length of waiting lists.'°

However, although patients may choose the home in
any way they wish, the legislation requires that the SDM
make the decision in accordance with principles in the
Health Care Consent Act.'' These require complying with
any known wish the person expressed while capable, or
acting in the incapable person’s best interest.

SDMs must take into consideration all of the necessary
information, which not only includes considering each
LTCH but also the effect of a lengthy hospital stay, waiting
lists, bed availability, and the option of going home or to a
retirement home.

Patients/SDMs must also be informed that they will not be
made a crisis admission while in hospital and that being in
hospital does not give them any advantage on the waiting list.

The Ministry of Health and Long-Term Care has consis-
tently stated that they will not change the requirement for
choice in the long-term care application process. In a
recent Toronto Star article, Sheamus Murphy, Director of
Communications for the Minister of Health and Long-Term
Care stated, “The primacy of choice and consent” is
entrenched in the LTCHA and that the government has
no plans to remove applicant choice.'?

FIRST AVAILABLE BED POLICIES

An example of a policy that attempts to interfere with the
right to patient choice can be found on the web site for
Southlake Regional Health Centre, which states as follows:

It is the policy of Southlake to transfer patients awaiting
placement in a long-term care facility to the first available
bed where their care needs can be safely met, until a bed
becomes available in their chosen facility."?

This policy appears to require that the patient accept a
bed in any home that the hospital determines meets the
patient’s needs, even if it is not a home to which the
patient has previously applied. This policy and others like it
are in contravention of the LTCHA.

This is a common policy in hospitals, where available or
short-listed beds are identified as meeting patients’ needs
and they are told they “must” go to them. As this is
contrary to the requirements of informed choice, such
policies are contrary to the law. In fact, if the patient has
not applied for the home, the law does not allow the bed
to be considered for that person.

DISCHARGE AND PER DIEMS

Despite the clear requirement for consent under both the
LTCHA and the Health Care Consent Act, hospitals may
threaten to charge a “per diem” rate should the patient not
comply with their discharge policies. An example of this
occurred in 2011, when the Erie St. Clair Local Health
Integration Network (LHIN) announced that hospital
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patients waiting for placement into a LTCH would be
designated “crisis” and be required to take the first
available bed in the region or pay a $600.00 per day
fee.'” These charges were illegal, as they exceeded the
allowable fees for persons awaiting placement into a LTCH
pursuant to the Health Insurance Act. Under the Health
Insurance Act, although hospitals can charge the uninsured
rate if people refuses to leave after being offered a bed in a
LTCH of their choice, they cannot be charged for refusing
to go to a home to which they have not applied.

The Ministry of Health and Long-Term Care quickly
responded to the Erie St. Clair LHIN’s announcement with
a memo to all LHIN CEOs advising them that they could
not enact such policies at the expense of patient consent
and choice.””

Per diem rates can only be charged in 2 instances. First,
if the patient is properly discharged pursuant to the
regulations of the Public Hospitals Act,'® and refuses to leave
the hospital (which does not include a patient who is waiting
for admission to a LTCH). The second is if a patient/SDM
refuses a bed offer from one of his or her chosen homes.'”

The only case heard to date on the issue of discharge
from hospital to LTC is Duffy v. OHIP,'® arising from an
appeal after a denial of Ontario Health Insurance Plan
(OHIP) benefits. In that case, Mrs. Duffy, a patient at Joseph
Brant Memorial Hospital, was awaiting placement into LTC.
Although applications for 3 homes had been submitted,
the hospital required that more homes be added (at the
time, the legislation did not include a maximum number of
homes that could be applied to). The hospital was
requesting that 10 homes be included in the application.
When this was not done, OHIP was advised that the patient
had been discharged but remained in hospital. OHIP
payments for the bed were discontinued and the hospital
began to charge Mrs. Duffy $120 per day for the bed. An
appeal was brought before the Health Services Appeal
Board by Mrs. Duffy who argued she was entitled to OHIP
coverage for the hospital fees. The Board held that the rate
being charged by the hospital appeared completely
arbitrary and there was insufficient evidence that the
appellant or her family had been advised of the discharge
policy. In any event, the Board concluded that discharge
did not simply mean “to leave the hospital on the day of
discharge” as had been argued by OHIP. In fact, “discharge”
meant an appropriate placement into LTC. Therefore, the
Board ruled in favour of Mrs. Duffy and ordered coverage
of the fees by OHIP.

Although physicians have a duty to discharge under the
regulations to the Public Hospitals Act, the regulations to the
Health Insurance Act make it clear that patients can wait in
hospital for admission to a LTCH. Physicians owe a duty to
patients under their care to ensure a safe discharge, and
when they require a LTCH, this may mean waiting until one
is available. Just as one would not send a patient home from
Intensive Care Unit to wait for a medical bed, one cannot
require a patient to go home to wait for a LTCH.

HOME FIRST/WAIT AT HOME PHILOSOPHY

“Home first” and “Wait at home” has been described as a
“philosophy” intended to break down the assumption that
LTCHs are the only option for the frail elderly.'® Pursuant to
this philosophy, patients are encouraged to return home
with enhanced CCAC services and given the opportunity to
improve and make decisions about their future or wait for
placement while in the comfort of their own home.

Unfortunately, this philosophy has often been translated
into requirements that patients must leave the hospital to
apply for admission into a LTCH, and that they cannot stay
in hospital to wait for placement. This is completely
untrue.””

Although patients have the right to wait in hospital, it
may or may not be in their best interest, depending on
their personal circumstances. Each patient’s unique situa-
tion must be reviewed and discussed, and all options
presented. However, given that these patients may be the
LTCH applicants with the most complex needs, it may not
be safe for them to go home. It will be up to the patients/
SDMs to decide, after being presented with all the
information, what will best meet their needs.

DISCHARGE TO RETIREMENT HOMES

Retirement homes are not equivalent to LTCHs and should
never be presented as such. Retirement homes are ten-
ancies, governed by the Residential Tenancies Act”' and the
Retirement Homes Act.’> They are entirely user pay and do
not meet the same standards as LTCHs. Although they may
be a viable option for some patients waiting for a LTCH, this
is a personal choice and is never mandatory.

Hospitals need to be aware of the potential liability that
may befall them in transferring patients to a retirement
home. In the Nineteenth Annual Report of the Geriatric and
Long-Term Care Review Committee to the Chief Coroner for
the Province of Ontario, the committee was critical of an
ALC program that transferred care of a woman awaiting
placement in a LTCH to a retirement home setting. The
committee summed up their findings as follows:

The circumstances surrounding this woman'’s death
should alert healthcare professionals that, despite pres-
sures to move the frail elderly out of hospitals to other
settings, such as private care homes to await placement
in a long-term care home, it is important to remember
that these elderly clients are awaiting long-term care
home placement precisely because their care needs are
so heavy that they are difficult, if not impossible, to
provide in a community, private care setting.”

DISCUSSION

The law gives patients and their SDMs the ability to choose
the homes to which they apply and does not give the
hospital any authority over the process. Using policies and
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procedures that are not in compliance with the legislation
creates a barrier between the hospital and patients or their
SDMs. Once they are advised of their rights, they will no
longer wish to participate in any discharge planning with
the hospital.

Instead of rigid policies, hospitals must change their role
to be a positive influence in the process. Being frank with
patients/SDMs about their choices will be more helpful,
including advising them of the drawbacks of staying in
hospital and the benefits of LTCHs, and the realities of
multi-year waiting lists, will do more in a positive way to
assist them in making informed choices. In general, neither
patients nor their SDMs want them to remain in hospital
any longer than they need to be, but without all of the
requisite information, they may believe it is the only
choice.

There will always be outliers who insist on sticking to
their one choice even if it means years in hospital.
However, these cases will likely be few and far between.

CONCLUSION

LTCH applications are highly regulated under the LTCHA,
where the placement process is no different in hospital than
in the community. Hospitals cannot enact policies that are in
contravention of these laws. However, if hospitals and CCACs
would work together within the boundaries of the law, at the
same time being both frank and informative with patients
and their SDMs, the goal of moving patients through the
system could be accomplished without the added stress and
upset that presently occur.
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Hospitals in Ontario are overcrowded. Thousands of people are on waiting lists for
long-term care homes. As a result, people requiring long-term care (LTC) are
confronted with a variety of “policies” and “programs” developed to “deal” with these
issues despite the legislation governing placement.

LTC homes in Ontario are publicly funded and governed by the Long-Term Care
Homes Act, 2007 (LTCHA), which was enacted on July 1, 2010.% This legislation,
while having some changes, substantially continued the rights that applicants for
placement into LTC homes had under the previous legislation.®

In 2012, the Advocacy Centre for the Elderly (ACE) had over 250 requests for
assistance relating to discharge from hospital. In the first six months of 2013, this
number skyrocketed to 200 such requests! Patients requiring admission to other
care settings or requiring additional care in the home are often told that they must
comply with hospital or Community Care Access Centre (CCAC) policies. These
policies may “require” the patient or substitute decision-maker (SDM) to select
possible LTC homes from a “short list” where a bed is or will soon be available. If
they do not comply with the policy, the hospital threatens to charge the uninsured
daily rate which ranges anywhere from $500.00 to $1,500.00 or more per day.
Hospitals may also require the patient/SDM to sign a “contract” indicating that they
“agree” with this policy. In fact, no one is required to sign such a contract. More and
more frequently, hospitals are blocking LTC home applications and CCAC workers
are refusing to take applications from hospital patients, based on their interpretation
of hospital policies or Home First/Wait at Home Program requirements.

! This article updates and amalgamates three previous articles prepared by ACE called First Available Bed
Policies & Discharge to a Long-Term Care Home from Hospital, The Role of Community Care Access
Centres in Admission to Long-Term Care from Hospital and Discharge from Hospital to Long-Term Care:
Issues in Ontario.

3.0.2007, c. 8.

% Charitable Institutions Act, Homes for the Aged and Rest Homes Act and Nursing Homes Act.
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ADMISSION INTO LONG-TERM CARE HOMES AND DISHARGE POLICIES

Placement into LTC is regulated by the LTCHA and its regulations. The placement
coordinator from the CCAC must work with the applicant or their SDM, if the person
is incapable, to ensure the needs of the person are met. No role in the placement
process is given to hospital workers, such as discharge planners or social workers,
under the LTCHA.

When a hospital patient requires admission to a LTC home, the patient/SDM wiill
complete an application, if it has not already been done in the community.
Hopefully, both the hospital and the patient/SDM will agree that this is the best
course of action.* While awaiting placement to LTC in hospital, the person will be
designated by the physician as “Alternate Level of Care” or “ALC.” This simply
means that the person is in hospital awaiting a different type of care somewhere
else that is not presently available.’

To determine eligibility and the person’s care requirements, an assessment is
completed by the hospital CCAC case manager, which includes a “RAI” (Resident
Assessment Instrument) application. An evaluation of the person’s capacity to make
the placement decision will also be completed in order to determine who makes the
decision for placement.® Once the person is assessed by the CCAC as being
eligible for admission to a LTC home,’ the person will be asked to choose homes to
which they wish to apply. A person may choose up to five LTC homes.? This is the
maximum number, unless the person is put in the crisis category waiting list (which
is unlikely if they are in hospital). While an applicant/SDM is not required to apply
for the maximum number, we encourage people to do so if at all possible when they
are awaiting placement from hospital. Hospitals are not appropriate places to stay
for great lengths of time when the patient does not require acute care. The
applicant/SDM must also act “reasonably” when applying to LTC from hospital as
there are other hospital pressures in play.

Hospitals often have policies requiring applicants to make one of the following so-
called “choices”. accept the first available bed in any LTC home; return home to
wait for their home of choice; go to a retirement home to await their home of choice;

* Where the patient or SDM refuses to consent, the process will either be discontinued or one of a number of
hearings may be heard pursuant to the Health Care Consent Act.

® The Ministry of Health and Long-Term Care’s standard definition for ALC can be found at
https://www.cancercare.on.ca/ocs/alc/.

® Until a person is evaluated and found incapable of making a decision, no one else can make a personal
care decision for them, even if they have been named as the attorney in a power of attorney for personal
care.

" If the person is found to be ineligible for long-term care, they may apply to the Health Services Appeal and
Review Board for a review of the determination of incapacity: LTCHA, s. 43(9).

0. Reg. 79/10, s. 166(1)(d).
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or pay the “daily rate” for the hospital bed (also known as the uninsured rate).
However, the legislation is clear that this is not legal. In a recent Toronto Star
article, Sheamus Murphy, Director of Communications for the Minister of Health and
Long-Term Care stated: “The primacy of choice and consent” is entrenched in the
LTCHA and that the government has no plans to remove applicant choice.’

Consent for admission into a LTC home is regulated by both the LTCHA and Part Ill
of the Health Care Consent Act.”° It is up to the applicant/SDM to choose the
homes where they want to apply. Valid consent, as defined in the LTCHA, is
required prior to placing the person on the waiting list for a home:

Elements of consent
46(1) The following are the elements required for consent to admission to a long-
term care home:

1. The consent must relate to the admission.

2.  The consent must be informed.

3.  The consent must be given voluntarily.

4.  The consent must not be obtained through misrepresentation or

fraud.

Informed consent
(2) A consent to admission is informed if, before giving it,

(a) the person received the information about the matters set out in
subsection (3) that a reasonable person in the same circumstances
would require in order to make a decision about the admission; and

(b) the person received responses to his or her requests for additional
information about those matters.

Same
(3) The matters referred to in subsection (2) are:
1.  What the admission entails.
2.  The expected advantages and disadvantages of the admission.
3. Alternatives to the admission.
4.  The likely consequences of not being admitted.

Where there is an SDM, they are required to comply with specific rules set out in
the Health Care Consent Act:

Principles for giving or refusing consent

42(1) A person who gives or refuses consent on an incapable person’s
behalf to his or her admission to a care facility shall do so in accordance
with the following principles:

° Toronto Star, Long-term health care: A look inside the often baffling system (June 21, 2013),
http://www.thestar.com/news/insight/2013/06/21/longterm health care a look inside the oftenbaffling syst
em.html.

195.0. 1996, c. 2, Sched. A.
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1. If the person knows of a wish applicable to the circumstances that
the incapable person expressed while capable and after attaining
16 years of age, the person shall give or refuse consent in
accordance with the wish.

2. If the person does not know of a wish applicable to the
circumstances that the incapable person expressed while capable
and after attaining 16 years of age, or if it is impossible to comply
with the wish, the person shall act in the incapable person’s best
interests.

Best interests

2 In deciding what the incapable person’s best interests are, the
person who gives or refuses consent on his or her behalf shall take into
consideration,

(@) the values and beliefs that the person knows the incapable person
held when capable and believes he or she would still act on if
capable;

(b) any wishes expressed by the incapable person with respect to
admission to a care facility that are not required to be followed
under paragraph 1 of subsection (1); and

(©) the following factors:

1. Whether admission to the care facility is likely to,

i. improve the quality of the incapable person’s life,

ii. prevent the quality of the incapable person’s life from
deteriorating, or

iii. reduce the extent to which, or the rate at which, the
quality of the incapable person’s life is likely to deteriorate.

2. Whether the quality of the incapable person’s life is likely to
improve, remain the same or deteriorate without admission to
the care facility.

3. Whether the benefit the incapable person is expected to obtain
from admission to the care facility outweighs the risk of
negative consequences to him or her.

4. Whether a course of action that is less restrictive than
admission to the care facility is available and is appropriate in
the circumstances.

The requirements on SDMs when making choices are restrictive, meaning that they
can only make their decision in compliance with these principles. This list is
exhaustive: neither the LTCHA or the Health Care Consent Act, or their regulations,
allow for any other matters to be taken into consideration by the SDM. There is no
mention of hospital policies, the requirements of the acute care system or any other
programs in the decision-making process. As the government has chosen not to
include any of these policies or considerations in the recently enacted LTCHA, it is
further evidence that hospitals cannot “override” the legal decision-making process by
creating their own policies.
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The question then becomes whether the hospital is required to keep the applicant
while they wait for their choice of home. Many homes have lengthy waiting lists.
Does the hospital have to keep the person until their choice becomes available?

The regulations to the Public Hospitals Act require a person to leave the hospital no
later than 24 hours after a discharge order has been made. Looking at this
provision, it would appear that once a patient no longer requires treatment, they
must be discharged from hospital, with the only exception being a 24-hour grace
period. However, the reality is that there are many people in hospital who no longer
require treatment but who stay until a LTC home bed or other type of
accommodation/facility becomes available.**

Hospitals rely on this section of the legislation to require people to comply with their
internal policies about accepting the first available bed, moving to a retirement
home or going home with some assistance from the CCAC. However, we do not
believe that this is supportable in law.

First and foremost, one must understand that it is the attending physician,
registered nurse in the extended class, midwife, or dentist who is an oral and
maxillofacial surgeon who discharges, not the hospital. In almost all cases, it
would be the attending or “most responsible” physician who must discharge. IF they
discharge a patient inappropriately because of a “hospital policy”, this could be
grounds for a complaint to their College or potential civil litigation.

The regulations to the Health Insurance Act specifically contemplate that patients
will have to wait in hospital until a LTC bed is available. The government has set a
maximum daily fee that can be charged while the person is waiting for placement
from hospital; it is the same amount that a resident in basic accommodation at a
LTC home can be charged (including any applicable rate reductions).*? If the
regulation was applied equally across the board, it would meant that everyone who
required LTC or other accommodation/ facility would be discharged within 24 hours
of no longer requiring acute care, whether a bed was available or not; this is not the
case.

It is also clear in law that both the hospital and the attending physician owe the
patient a duty of care, which includes a safe discharge. LTC is part of our health-
care system, and as such, the person is entitled to a seamless transition from one
level to the next. Keep in mind that it is not the hospital, but the physician, that
discharges the patient.

' R.R.O. Reg. 965, s. 16.
” R.R.0. Reg. 552, s. 10. The rate is currently $56.14 per day. The provincial government adjusts the rate
annually on July 1%
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There is often a disagreement about what a “safe discharge” means. If the hospital/
doctor say that the person must go to a retirement home and either apply for or
await LTC placement, is this safe? Retirement homes are, first and foremost,
tenancies.™® They are not equivalent to LTC homes and are not part of the health
care system.*® While many people choose retirement home living for a variety of
reasons, one cannot be forced into a retirement home as an alternative to a LTC
home. Not only are retirement homes less regulated with no required standards,
they are entirely private pay and outside of the public health system.

There is also often disagreement as to what an “acceptable” bed means. Obviously,
not every “available” bed is appropriate for every person awaiting placement from
hospital. For example, one person may require a bed on a secure unit while
another person does not. This is often the crux of the discharge issue — the hospital
believes a bed is suitable while the applicant/SDM disagrees.

Placement into homes which are not of a person’s choosing can be detrimental to
both their physical and mental health. Homes may be located far from families and
other support systems, leading to deleterious effects on the person’s health,
including death. In other cases, there may be available beds because the homes
themselves are unsatisfactory in some way.*® Luckily, both the LTCHA and the
Health Care Consent Act provide that it is up to the applicant/SDM to make the
placement decision: nowhere does the law give this role to hospital staff. For this
reason, a person cannot be “offered” a bed to which they have not applied, and not
taking such a bed can therefore not be deemed a refusal. Beds can only be offered
after the applicant/SDM consents to an application being sent to a specified home,
the home accepts the application, and the CCAC offers the bed in accordance with
the regulations.

Generally, the main issue is whether the choice of LTC homes made by the
applicant/SDM is appropriate. Legally, the hospital or CCAC cannot simply disagree
and ignore the decision and force the person into a home to which they have not
consented. If the patient has been evaluated as being incapable of making the
placement decision, the authority to make that decision passes to their SDM.
However, this cannot be done merely because the team does not like the decision

'3 Retirement homes come under the definition of “care homes” which are tenancies under the Residential
Tenancies Act, 2006, S.O. 2006, c. 7.

! The Retirement Homes Act, 2010, S.0. 2010, c. 11 has been passed but only certain sections have been
enacted. Retirement homes must be licensed and there is a process for reporting of improper treatment,
abuse and neglect to the Retirement Home Regulatory Agency. However, their ability to inspect and take
action when problems are found is limited.

!> Applicants/SDMs should always visit the LTC home prior to including it on their waiting list. Inspection
reports on homes can be found on the Ministry of Health and Long-Term Care’s website —
http://www.health.gov.on.ca/en/public/programs/Itc/26 reporting.aspx.
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of the person. If it is the decision of the SDM which is determined to be
unacceptable, the CCAC (and only the CCAC) may challenge the decision of the
SDM by bringing an application to the Consent and Capacity Board alleging that the
SDM is not complying with the statutory principles for giving or refusing consent set
out in the Health Care Consent Act.*® There is no ability to challenge the decision of
the competent person who is not “complying” with “hospital policy” regarding
choices.

The only case heard to date on the issue of discharge from hospital to LTC is Duffy
v. OHIP,' arising from an appeal after a denial of OHIP benefits. Mrs. Duffy, a
patient at Joseph Brant Memorial Hospital, was awaiting placement into LTC.
Although applications for three homes had been submitted, the hospital required
that more homes be added.'® When this was not done, OHIP was advised that the
patient had been discharged but remained in hospital. OHIP payments for the bed
were discontinued and the hospital began to charge Mrs. Duffy $120 per day for the
bed. An appeal was brought before the Health Services Appeal Board by Mrs. Duffy
who argued she was entitled to OHIP coverage for the hospital fees. The Board
held that the rate being charged by the hospital appeared completely arbitrary and
there was insufficient evidence that the appellant or her family had been advised of
the discharge policy. In any event, the Board concluded, it was clear that a
discharge did not simply mean “to leave the hospital on the day of discharge” as
had been argued by OHIP but in fact meant an appropriate placement into LTC.
Therefore, the Board ruled in favour of Mrs. Duffy and ordered coverage of the fees
by OHIP.

This case does not mean, for example, that an applicant can simply wait in hospital
for a specific LTC home where that home has a three-year long waiting list, unless
it can be proven that that home is the only one which can meet the person’s
needs.'® Applicants and their SDMs must act “reasonably” when making their
choices. However, there is no clear definition of what “reasonable” means and it will
change in each individual situation. In addition, staying in hospital may is often not
in the best interests of the person. Hospitals do not provide the same assistance
and social programming as LTC homes. The likelihood of the patient deteriorating
while waiting for placement, including loss of mobility and incontinence, are high.
Finally, staying in hospital for prolonged periods of time increases the chance of
contracting hospital borne infections, such as MRSA, VRE, and C. difficile. One
must weigh all of these considerations when making a placement decision.

'® Health Care Consent Act, s. 54.

" Health Services Appeal Board (February 4,1999).

18 At the time, the legislation did not include a maximum number of homes that could be applied to. The
hospital was requesting that 10 homes be included in the application.

9 An example of this would be an applicant who required peritoneal dialysis, which is only offered at a very
limited number of homes in Ontario.
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In general, patients in hospital are not eligible for a “crisis” designation which would
put them in the highest general waiting list category. A person will be placed in the
crisis category “by the placement coordinator if the applicant requires immediate
admission as a result of a crisis arising from the applicant’s condition or
circumstances.”® Local Health Integration Networks (LHINS) are also now able to
designate hospitals as being in “crisis” if the hospital is “experiencing severe
capacity pressures.”” Even when a hospital is designated as being in crisis and
ALC patients are moved to the top category of the list, they are not required to take
any bed simply because it becomes available or is an “idle bed”. The crisis
designation means that the person is placed into the crisis category of waiting lists
for all the homes that they have chosen. When in the crisis category,
applicants/SDMs are no longer limited to five LTC home choices but can choose as
many homes as they like.?? Placement from the crisis category is based upon the
applicant’s need and not by date they are placed on the wait list as is the rule in
other categories. Itis up to the placement co-ordinator to determine who will be put
into the crisis category and the priority within that list.

It is also important to understand that when on the crisis list, the placement is made
as of need, not as of the date on the waiting list. It is therefore quite possible to be
“bumped” by someone who was just put onto the list because their needs are
greater than your own.

REFUSAL OF ADMISSION TO HOSPITAL DUE TO LONG-TERM CARE
CHOICES

Recently, we have been informed that some rehabilitation and complex continuing
care hospitals are refusing admission due to the patient’s long-term care application
choices. Sometimes, rehabilitation or complex continuing care is expected to be a
stepping stone into long-term care. But, these hospitals have refused to accept
applications on the basis that the patient has not chosen a certain number of homes
or a certain number of short-listed homes.

Again, we believe this is illegal. Hospital admission is based only upon need and
relevant clinical criteria, not on perceived issues of discharge. We believe such
actions are contrary to the requirements of universality and accessibility, as set out
in the Canada Health Act?® and the admission provisions of the Public Hospitals

20. Reg. 79/10, s. 171(1). Similar wording appears in s. 39 of the Health Care Consent Act which states
that pertaining to admission, a “crisis means a crisis relating to the condition or circumstances of the person
who is to be admitted to the care facility.”

*1 0. Reg. 79/10, s. 171(4).

2 0. Reg. 79/10, ss. 164(4) and 171.

®R.S.C., 1985, ¢c. C-6,s. 7.
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Act.?* Hospitals cannot try to do on admission what they cannot do on discharge;
that is, force patients to make applications that they do not want.

PLACEMENT FROM HOSPITAL: ISSUES WITH THE CCAC

Under the LTCHA, CCAC placement coordinators are delegated specific placement
duties which cannot be designated to others (such as hospital social workers or
discharge planners). The placement coordinator must determine eligibility when
requested and then authorize the admission of the person to the LTC home in
accordance with the LTCHA. The CCAC must comply with specific rules regarding
the eligibility and admission process, including the following:

» If an applicant/SDM requests that the placement coordinator determine
eligibility for placement into LTC, the placement coordinator must take an
application and determine eligibility in accordance with the criteria set out in
the regulations.?

» The placement coordinator can only authorize admission to LTC homes
which have been selected by the applicant/SDM.?®

» The placement coordinator shall, if requested by the applicant/SDM, assist
the person in selecting homes.?’

* When assisting the person in choosing a home, the placement coordinator is
to consider the following criteria: the applicant’s preferences relating to
admission based on ethnic, spiritual, linguistic, familial and cultural factors.?®

» The placement coordinator can approve eligibility or authorize admission to a
specific nursing home only if the applicant/SDM specifically applies for such
admission.?® Therefore, if the applicant/SDM does not consent for the
application to go to that home, there is no way the person can be considered
for that bed. While there may be an “available” bed in a home which meets
specific criteria (i.e., a basic room for a female), the placement coordinator
cannot determine its appropriateness unless authorized to do so by the
person/SDM.

**R.S.0. 1990, c. P.40, s. 20.
| TCHA, s. 43(1) and O. Reg. 79/10, s. 155(1).
% | TCHA, s. 44(2).
*"LTCHA, s. 44(3).
22 LTCHA, s. 44(4).
LTCHA, s. 43.



Discharge from Hospital to LTC -10 - February 2014

* “Matching Programs” operated by CCACs, which use data from applications
to identify homes which may meet residents’ needs, are for information
purposes only. There is no requirement that the person either applies or be
admitted to a home because they have been “matched.”

» If a person has already applied to five homes, their eligibility for admission to
another home cannot even be considered until the person removes one of
their choices from the list.*® Again, a home can only be removed from the
choice sheet with the express consent of the applicant/SDM.

Nothing in the legislation makes the application process any different for patients in
hospital than it would be for applicants living in the community, with the exception of
applications for interim LTC homes.**

Refusal by the CCAC to Determine Eligibility/Take an Application

CCAC staff cannot refuse to take an application to determine eligibility for
placement. The legislation is clear that the CCAC placement coordinator must take
an application and determine eligibility upon request.*? For example, the CCAC
cannot require a person to return home or comply with hospital policies before an
application will be accepted.

It is also the obligation of the placement coordinator to ensure that consents is
valid, meaning that they comply with the LTCHA and the Health Care Consent Act.
If LTC “choices” are made based upon misinformation, such as applicants/SDMs
being told that they must choose from a short list or that they must choose a
specific home, then the consent is not valid and cannot be accepted by the
placement coordinator. The placement coordinator must ensure that the rules have
been explained to the applicant/SDM and compliance with the law. In fact, where
there is an SDM, the placement coordinator has an obligation to advise them of the
decision-making rules contained in section 42 of the Health Care Consent Act.>®

Refusal of the CCAC to Accept Choices or Changes
The person/SDM not only has the right to choose the LTC homes to which they

want to apply, but they can also amend choices or withdraw consent to this list at
any time prior to a bed offer being made. This is important as people may initially

% 0. Reg. 79/10, s. 166(1)(d).
%! Interim short-stay beds can only be applied to from hospital. The applicant must be on a wait list for a
regular LTC home. The interim bed application is not included as one of their five choices and once the
g)zerson is admitted, they do not drop in any category on the regular waiting list.

LTCHA, s. 43(4).
% M.A. v. Benes, 1999 CanLll 3807 (ON C.A.).
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include certain “choices” because they felt they had no other option due to “hospital
policy.” If this occurs, the applicant/SDM should immediately contact the placement
coordinator to change their choices. Placement coordinators cannot refuse to make
such changes on the basis that it will violate “hospital policy.” They cannot agree to
accept the change only if other criteria are met, such as the discharge planner
“approving” the change or exchanging one “short list” home for another, as this is
also contrary to the legal requirements.

The right to withdraw consent or to change choices is absolute. The law does not
allow the placement coordinator to restrict the person’s choices to LTC.

Refusal of the CCAC to Take an Application from Hospital Patients

Some CCACs refuse to take applications to determination eligibility for LTC from
hospital patients, or they only accept such applications under strict circumstances.
Generally, this is associated with the Ministry of Health and Long-Term Care’s
“Aging at Home Strategy.” Under this strategy, hospital patients are encouraged to
return home with increased levels of care from the CCAC in the hopes that they can
either wait at home until a LTC home bed becomes available or a bed is no longer
necessary.

While this program is laudable in theory and may be beneficial to some people,
there have been increasing problems in practice. Patients are being told by the
hospital and CCAC that they must return home before a LTC application will even
be taken. As discussed above, this is contrary to the legislation, which requires that
an application be taken and eligibility determined, upon request. The result of these
refusals has been that people who cannot be managed at home or who have no
home to return to, are being told that they have to leave hospital before they are
even allowed to apply. Such rigid policies are not only against the interest of
patients, but may be dangerous to those very individuals that the CCAC has an
obligation to assist. These policies often only serve to assist hospitals with their bed
capacity issues.

“Wait at home” and “home first” strategies or programs are not a universal panacea
and are not appropriate for all. Participation in these programs is not mandatory and
the person must be provided with all the information necessary to decide whether
such a program is right for them in their individual circumstances, have their
eligibility determined upon request, and apply to LTC homes in accordance with the
legislation. The CCAC cannot require persons to enter these programs by
threatening to withhold other types of services.
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Requirement of Admission into a Retirement Home

Applicants are more frequently being told that they must go to a retirement home
pending placement in a LTC home. As previously mentioned, retirement homes are
not part of the publicly funded system, nor is the care provided in them presently
regulated. While the placement coordinator has an obligation to advise the
applicant about other options that the person may wish to consider,? there is no
obligation on the person to go to a retirement home when they qualify for publicly
funded LTC.

Refusal to take an Application and Determine Ineligibility

It is clear that where requested, the placement coordinator must take an application
for admission and determine eligibility. Placement coordinators cannot simply
refuse to take an application because they have pre-determined that the person
might be ineligible. If no application is taken, the person’s right to apply to have the
finding of ineligibility reviewed by the Health Services Appeal and Review Board is
negated.®

MINISTRY OF HEALTH AND LONG-TERM CARE

In response to the many complaints that it has received regarding the admission
process for LTC from hospital, the Ministry of Health and Long-Term Care has sent
at least three memos to the LHINs regarding the legality of the process.

Early in 2011, the Erie St. Clair LHIN announced that it was instituting a “first
available bed” policy requiring persons waiting for LTC homes in hospital to
“accept” the first available bed or be charged the uninsured rate. Ruth Hawkins,
Assistant Deputy Minister (Acting), wrote a memorandum to the LHIN CEOs dated
February 23, 2011 stating that this was not consistent with the LTCHA and
hospitals/LHINs were prohibited from making such policies. She further confirmed
that the maximum amount that hospitals could charges patients awaiting LTC beds
was the maximum co-payment allowed under the regulations to the Health
Insurance Act, known as the “chronic care co-payment.” Ms Hawkins confirmed that
LHINs/hospitals could not vary the legislative rules for application and placement
onto waiting lists and into LTC homes.

On May 23, 2012, a letter from Rachel Kampus, Assistant Deputy Minister (Acting),
clarified that the uninsured rate could only be charged to patients if a bed from one

* 0. Reg. 79/10, s. 154(1).
% LTCHA, s. 43(8).
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of their legally chosen pre-selected lists of homes was offered and refused. It was
necessary to clarify this point as some hospitals had believed that a person could
not be charged unless they refused their first choice home. The imposition of the
uninsured rate makes sense, as it is expected that a person is only putting homes
on their list if they are willing to except them. Refusing to go to one of these homes
when offered would be similar to other patients refusing to return to their home in
the community.*

The most recent memo was sent to the LHIN CEOs from Catherine Brown,
Assistant Deputy Minister, on January 9, 2013. This memo was in response to
complaints the Ministry had received regarding the “Home First Programs” being
operated in many of the LHINs. Ms Brown emphasized that these were not
“programs” but a “philosophy,” and must comply with the requirements of the
LTCHA and other legislation. It further stated that patients are able to apply to LTC
from hospital, and that such programs were only one of the number of options that
a person might have when requiring care upon discharge.

While the Ministry does not directly inspect hospitals, we recommend that complaints
regarding hospital policies be sent to the Ministry where they are not in compliance
with the law. The Performance Improvement and Compliance Branch of the Ministry
does inspect CCACs, however, and complaints can be made through the ACTION
Line if CCAC employees are refusing to take applications or not complying with the
legislation.®’

CONCLUSION

The Long-Term Care Homes Act clearly sets out the rights of applicants for long-
term care, supporting the model of consent and choice of the individual. Neither
hospitals nor CCACs have the right under the legislation to make “choices” for the
applicant. It is hoped that by having the correct legal information, the applicant/SDM
will have the tools to better advocate for their rights.

% This only applies where informed consent has been obtained. If the choices were made through
misinformation or coercion (e.qg., telling the person they “had” to make certain choices), this does not apply.
3" The Ministry of Health and Long-Term Care toll-free ACTION Line is 1-866-434-0144.
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MEMORANDUM TO: LHIN CEOs
FROM: Ruth Hawkins
Assistant Deputy Minister (A)
Health System Accountability and Performance Division
DATE: February 23, 2011
RE: Crisis Designation and First Available Bed Policy

The Ministry has been made aware of the Erie St. Clair LHIN’s decision to establish “a
temporary crisis designation” within Essex County and for local hospitals to reinstate a
“first available bed” policy on an ongoing measure. While the ministry understands the
pressures faced by the region and the challenges of maintaining hospital bed flow, this
situation can only be addressed with policies and practices that comply with legislation,
including the Long-Term Care Homes Act, 2007, and not at the expense of patient
consent and choice.

Hospitals do not have the authority fo require applicants waiting for a bed in a long-term
care home to take the first available bed because this practice is not consustentwnh the
Long-Term Care Homes Acf, 2007.

In addition, with respect to hospital co-payments, section 10 of Regulation 552 under
the Health Insurance Act provides that a hospital patient who requires chronic care and
is more or less a permanent resident of a hospital or other institution - including a
patient waiting for an available long-term care home bed - may be charged a regulated
co-payment of $53.23 per day.

A2
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The attending physician is responsible for determining whether a patient is no longer in
need of treatment in the hospital and thus must be discharged. A patient who has been
discharged but refuses to leave the hospital may be charged an unregulated amount at
the discretion of the hospital. Charges to patients who do not leave the hospital after
being discharged in accordance with the Public Hospifals Act and its regulations are not
regulated or controlled by the Ministry. The hospital can set its own rate (sometimes
referred to as the “full daily rate”). However, the Ministry would expect that the hospital
would start discharge planning early on and discuss the options with patients and their
families. This would include referrals to the CCACs for those patients who may require
admission to a LTC home. CCACs would also be expected to work with patients and
their families and inform them about the various options available in the community after
discharge, including admission to LTC homes.

Patients who have been charged in a manner that does not comply with the applicable
legislation should be reimbursed.

Under the Long-Term Care Homes Act, 2007 (LTCHA) which came into effect July 1%,
2010, all persons seeking admission to a Long-Term Care (LTC) home must contact the
Community Care Access Centres (CCAC) in the person’s area. As the designated
placement co-ordinator, the CCAC is responsible for determining eligibility for
admission, priority for admission, monitoring waiting lists and authorizing admissions to
LTC homes. Hospitals do not have this authority.

The maximum number of LTC home waiting lists on which an applicant can be placed
has increased from three to five (unless the person is in the crisis category on the
waiting list.) A hospital cannot choose a LTC home for a person. Before an admission
can be authorized by the CCAC, the person (or if the person is incapable, their
substitute decision-maker) must provide valid consent to the admission.

The regulations under the LTCHA provide that a person who is applying for admission
to a LTC home can be placed in category 1 of the waiting list (crisis category) if the:

1. person is a hospital patient;
2. person requires alternate level of care (ALC);
3. person requires an immediate admission to the LTC home; and

4, LHIN has verified to the CCAC in writing that the hospital is experiencing
severe capacity pressures and has set out the period of time for which the
verification applies.

I3
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The LHIN determines whether to make the verification and in doing so must fake into
account consultation with the affected hospital and the CCAC. The CCAC then
determines whether each applicant meets the requirements above. Category 1 (crisis) is
the highest of the numbered waiting list categories. Persons in this category are ranked
in accordance with urgency of need. The crisis category includes persons in the
community who require an immediate admission as a result of a crisis arising from their
condition or circumstances.

The content of the February 15, 2011 news release from the Erie St. Clair LHIN is not
consistent with the provisions set out above. Therefore, the LHIN cannot continue to
implement the policies and procedures described in the news release. Neither the
hospital nor the LHIN have the authority to override the legislative and regulatory
provisions referred to above. Patients, including those waiting for a bed in long-term
care homes, must only be charged what is allowed under the law and the admission
process for homes must be conducted in accordance with the LTCHA and its
regulations.

| trust that this clarifies the position of the Ministry and | trust that you will take
immediate steps to rectify this situation and bring your policies into compliance.

Thank you for your support and co-operation.

BN

Ruth Hawkins

c! Tom Clossaon, President and Chief Executive Officer, Ontario Hospital
Association
Betty Kuchta, Chief Executive Officer, Erie St Clair CCAC
Sandra Coleman, Chief Executive Officer, South West CCAC
Kevin Mercer, Chief Executive Officer, Waterloo Wellington CCAC
Melody Miles, Chief Executive Officer, Hamilton Niagara Haldimand Brant CCAC
Cathy Hecimovich, Chief Executive Officer, Central West CCAC
Caroline Brereton ,Chief Executive Officer, Mississauga Halton CCAC
Stacey Daub, Chief Executive Officer, Toronto Central CCAC
Cathy Szabo, Chief Executive Officer, Central CCAC
Don Ford, Chief Executive Officer, Central East CCAC
Jackie Redmoend, Chief Executive Officer, South East CCAC
Gilles Lanteigne, Chief Executive Officer, Champlain CCAC
Bill Innes, Chief Executive Officer, North Simcoe Muskoka CCAC
Richard Joly, Chief Executive Officer, North East CCAC
Tuija Puiras, Chief Executive Officer, North West CCAC
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JAN 09 2013
MEMORANDUM TO: LHIN CEOs
FROM: Catherine Brown
Assistant Deputy Minister
Health System Accountability and Performance Division
SUBJECT: The Home First Philosophy

We recognize that LHINs have made great strides towards supporting seniors to live in
their homes through initiatives such as the province-wide roll-out of the “"Home First”
philosophy. This philosophy is shifting the focus to discharging elderly patients to their
home after an acute episode in hospital where appropriate, instead of assuming that a
long-term care (LTC) home is the only option. We acknowledge the extensive work of
the LHINs and their health service providers over the past two years to embrace this
philosophy, through cultural and organizational changes. LHINs have expanded
community supports so that patients being discharged from hospital have the supports
needed to return home in a timely manner, or to return home while awaiting their choice

of LTC home.

The ministry continues to receive a number of complaints regarding the Home First
Program. This memorandum is intended to clarify that Home First is a philosophy; it is
not a program with defined parameters and hours of CCAC services from which one is
discharged after a specified period of time.

While hospitals and CCACs may implement a philosophy that home is the best place for

the person, the requirements under current legislation/regulation/ policy relating to the
provision of hospital and community services still apply.
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The questions and issues raised are related to the following:
Hospital Discharge and Appropriate Discharge Destination

Patients can only be discharged once the attending physician or other attending health
care professional has determined that the patient is no longer in need of treatment in
the hospital.

The development of the discharge plan with the hospital discharge planner/CCAC case
manager must be in collaboration with the patient/family/substitute decision-maker.
There are no pre-determined destinations that a patient must accept, such as a
retirement home, LTC home or their home.

The Home First philosophy must comply with admission requirements set out in the
Long-Term Care Homes Act, 2007 (LTCHA). While going home with the necessary
community supports and taking time to understand the implications of a move to a LTC
home provides elderly patients and their families with more time to consider options, this
is not a requirement. Patients can apply to a CCAC placement coordinator for
admission to a LTC home while in a hospital bed.

The Provision of Community Services and Service Maximums

The community services provided by CCACs are regulated under the Home Care and
Community Services Act, 1994 (HCCSA). Under the HCCSA, the CCAC case manager
must assess the needs of the client, determine eligibility and develop a plan of

service that sets out the amount of each service to be provided to the client.

The eligibility criteria and service maximum amounts for personal support services
provided by CCACs are set out in Regulation 386/99 under the HCCSA. CCACs must
comply with these eligibility criteria and service maximums when providing services to
all clients, including those being discharged from hospital.

A client is eligible for personal support services provided by a CCAC if the person has
an OHIP card, the place where services are to be provided has the necessary physical
features to enable the provision of the services and the risk to a service provider of
serious physical harm is not significant, or if significant, the service provider can take
reasonable steps to reduce the risk. The CCAC does not have the authority to apply
more restrictive criteria, such as only providing personal support services to “high risk
seniors”.

The maximum amount of homemaking and personal support services that can be
provided by CCACs in a person’s residence is 120 hours, in the first 30 days of service,
and 90 hours, in any subsequent 30-day period.
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However, if a CCAC case manager determines as part of a client's assessment that
there are extraordinary circumstances that would justify the provision of additional
services, the CCAC may provide more than the maximum amount of homemaking and
personal support services to a:

e Person who is in the last stages of life (no time limit);

o Person who is currently on a CCAC waiting list for admission to a LTC home (no

time limit); or
e Any other person for up to 90 days in any 12-month period.

Key Messages

The implementation of the Home First philosophy must comply with the requirements
set out in the HCCSA and the LTCHA. Please work with your CCAC to ensure that their
services are provided in accordance with these requirements. When implemented
correctly, the Home First philosophy will uphold the ministry’'s commitment to providing
appropriate care in the appropriate setting and reduce any further misunderstanding by

the public.

Thank you,

CQ,L,\,__% e

Catherine Brown

G. Kathryn McCulloch, Director, LHIN Liaison Branch
Susan Paetkau, Director, Health Policy and Care Standards Branch
Rachel Kampus, Director, Performance Improvement and Compliance Branch
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WAITING LIST CATEGORIES AND CRITERIA
UNDER THE FIXING LONG-TERM CARE ACT

The following are the general waiting list categories set out in the regulations to the
Fixing Long-Term Care Act, 2021,
* Category 1 — Crisis category
*  Category 2 — Spouse/partner reunification
*  Category 2.1 — Former specialized unit and high acuity priority access
bed residents
*  Category 3A & 3B — Religious, ethnic or linguistic beds
*  Category 4A & 4B — Other beds

In addition, there are the following special categories:

* Related, temporary, re-opened, and replacement long-term care homes
* Veterans’ priority access beds

* Exchanges

* Re-admissions

* Reunification Priority Access Beds (RPABs)

* High Acuity Priority Access Beds

* Direct Access Beds

Within each category, there are specific rules regarding the ranking of applicants

within the category.

A person can be placed in different waiting list categories for different homes.
However, you always go to the highest category for which you are eligible for each

home.



General Waiting List Categories

Category 1 — Crisis Category!

The crisis category is for persons who require immediate admission as a result of a
crisis arising from the applicant’s condition or circumstances. The applicant could
be living anywhere, but historically most crisis admissions were persons who were
living in the community. Examples of situations which might require the crisis
designation could be:

(1) where the person was living alone which had become unsafe even with
homecare services;

(2) their caregiver was no longer able to provide the necessary care due to their
own health or other needs;

(3) the caregiver could require hospitalization or long-term care themselves; or
(4) the person had a sudden drastic change in their life, such as their caregiver

dying or a fire in the home.

Applicants in the crisis category are ranked internally on the basis of urgency, and
when equal, would generally be by date. The HCCSS uses a “Crisis Priority
Ranking” or similar tool to assess whether the person should be deemed crisis as
well as where they would be ranked on the basis of need. In addition, there is
always some measure of subjectivity by the HCCSS dependent upon the assessed

situation of the applicant.

Prior to the COVID-19 pandemic, hospital patients waiting for long-term care
would be designated as “Alternate Level of Care” or “ALC” in accordance with the

Provincial Definition as set by Cancer Care Ontario.> These ALC patients were not

1 0. Reg. 246/22 5. 188.
2 Cancer Care Ontario, Alternate Level of Care Reference Guide, Version 2, January 2017, page 13,
https://ext.cancercare.on.ca/ext/databook/db2021/documents/Appendix/ALC Reference Manual v2.pd
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placed onto the crisis list. Instead, they were placed into the 3A or 4A categories

(see below), unless they qualified for a different category.

8. The exception, which continues to exist under the current regulations, was that if a
hospital was experiencing severe capacity pressures, the Agency (currently as
identified as Ontario Health in s. 3 of the Connecting Care Act, 2019 but was
previously by the LHIN), in consultation with the hospital and the appropriate
placement co-ordinator, could verify those pressures and authorize in writing to the
placement co-ordinator that the patients in that hospital waiting for admission for
long-term care would be placed on the crisis list for a specified period of time. This
did not change the choices of the applicants, it merely moved them into the crisis

category of waiting lists if they were not already in a higher category.

9.  During the COVID-19 pandemic, amendments were made to the regulations to the
Long-Term Care Homes Act, 2007 (“LTCHA”), which put all ALC patients
awaiting long-term care onto the crisis list. These amendments were incorporated
into the FLTCA regulations which came into effect on April 11, 2022. However,
the regulation requiring all ALC patients to be designated crisis was to be repealed
on October 11, 2022, reverting ALC patients back to being assessed for waiting list
categories the same as those in the community, with most being either a 3A or 4A
category. However, the regulations that accompanied Bill 7 changed that, and the
special ALC crisis designation was no longer to be repealed. This means that all
hospital ALC patients waiting for long-term care admission are now placed in

category 1 (crisis) unless they qualify for a higher category.?

30.Reg. 484/22,5.2; 0. Reg. 246/22 s. 240.3(2).



Category 2 — Spouse/Partner Reunification*

10. The Spouse/Partner Reunification category recognizes the importance of
spouses/partners living together. First, the applicant must meet the definition of
spouse (including common-law), or partner. Partner is defined as a person who
they lived with for at least one year and who have a close personal relationship that
is of primary importance to both person’s lives.> This could be parent and child,
siblings, friends or have other relationships that meet this definition. One spouse/
partner must already be living in that home, and the applicant would be placed in
Category 2 only for the home that the spouse/partner already resides in. The
applicant must also meet all the regular criteria of a person requiring admission to a
long-term care home but not be crisis. Bed offers in this category would not
guarantee that the spouse/partner was admitted to the same or area of the home;
however, once admitted they could request an internal transfer to be closer to or

share a room.

Category 2.1 — Former specialized unit and high acuity priority access bed

residents®

11. This category allows for persons who are in specialized units such as behavioural
units or who had high care needs and were admitted through that program to be
transferred quickly to a regular bed in their preferred home. There are only a few
homes with specialized units or high acuity priority access beds, so people agree to
go to them for the specialized care even if the home would not otherwise be on their
preferred list, on the understanding that they will get a higher priority for moving to

a home from their preferred list once they know longer require the specialized care.

40.Reg. 246/22 s. 189.
50. Reg. 246/22 5. 170.
6 0. Reg. 246/22 s. 190.



Category 3 — Religious, ethnic or linguistic origin’

12.  Applicants self-identify their religious, ethnic or linguistic origin. If they apply to a
home or unit that is primarily engaged in serving the needs and interests of persons
who identify as that religious, ethnic or linguistic group, the person will be placed
in category 3 unless they quality for a higher category. (Under the regulations,
religion, ethnic or linguistic origins are not a consideration in any of the higher level

categories.) Within this Category there are two sub-categories, 3A® and 3B°.

13.  To be placed in Category 3A, you need not only to meet the criteria above, but you

must also:

1) not currently be a resident in a long-term care home and you must require or are
receiving high services levels from homecare;

2) currently be ALC in a hospital bed;

3) be in a long-term care home seeking to transfer to your first choice long-term
care home; or

4) be in a short-stay program seeking to transfer to the long-stay program in that

home.

14. Historically, the vast majority of both community and ALC patients who met the
religious, ethnic or linguistic origin would be placed into this category. The
placement from this category is based on the date of the application, plus the type of
bed (basic, semi-private, private), and the sex of the applicant. One would also be
in this category if they had been placed into a different home already but the

religious, ethnic or linguistic home remained on their list as their first choice.

70.Reg. 246/22 s. 191.
8 0. Reg. 246/22 5. 191(2).
9 0. Reg. 246/22 5. 191(3).



15.

Applicants would be placed into Category 3B do not meet the criteria of Category

3A. The most common examples would be:

1) aperson who is already in another home and is waiting for placement into a
religious, ethnic, linguistic home that is not their first choice; and

2) an applicant whose spouse is living in the religious, ethnic or linguistic home
and wishes to live with their spouse.

Spouses/partners qualify for admission if they are at least 18 years old and have an

OHIP card even if they have no care needs of their own, although in recent years it

has been extremely rare for anyone to be placed into a long-term care home on this

basis.

Category 4 — Other!°

16.

17.

If an applicant does not meet the criteria of any other admission category, they
would be placed into this category. As with Category 3, it is split into 4A!! and
4B,

To be placed in Category 4A, similar rules apply. You must:
1) Not currently be a resident in a long-term care home and you must require or
are receiving high services levels from homecare;
2) Currently be ALC in a hospital bed,
3) Be in a long-term care home seeking to transfer to your first choice long-term
care home; or
4) Be in a short-stay program seeking to transfer to the long-stay program in that

home

100, Reg. 246/22 s. 192.
110, Reg. 246/22 s. 192(2).
120, Reg. 246/22 s. 192(3).



18.

19.

Prior to the pandemic, the majority of people waiting in the community or who were ALC
in hospital would be placed in the 4A category. People who applied for met all the criteria
under 3A for admission to a religious, ethnic or linguistic home but did not identify
themselves as belonging to the specified group would be in category 4A. Again, placement
from this category is based on the date of the application, plus the type of bed (basic, semi-
private, private), and the sex of the applicant. One would also be in this category if they

had been placed into a different home already but another home was their first choice.

Applicants would be placed into Category 4B who do not meet the criteria of any other

category. The most common examples would be:

1) aperson who is already in another home and is waiting for placement into a home that
1s not their first choice; and

2) an applicant whose spouse is living in the home and wishes to live with their spouse.

Spouses/partners qualify for admission if they are at least 18 years old and have an OHIP

card even if they have no care needs of their own, although in recent years it has been

extremely rare for anyone to be placed into a long-term care home on this basis.

Specialized Waiting List Categories

20.

There are numerous specialized categories that are less well known to the public. Even
though applicants may have qualified for these categories, it has been our experience that
applicants may not have been advised of these categories or placed in despite qualifying.
We often are the first to suggest that applicants might qualify for these categories which
may give them a higher chance at moving, and advise them to speak to their placement co-

ordinators about them or advocate for their placement on these other lists.



Related, temporary, re-opened and replacement home categories!3

21. These are for situations specific to the home, where a home might be closed and the
resident is being placed temporarily in a different home; where the home was temporarily
closed and the residents were placed elsewhere and are going back into the reopened home;
or where the home was closed and there is a new facility replacing the old one and the
residents are being admitted into that home. Reasons for these home-specific issues are
issues such as closures due to upgrading or rebuilding to new standards; or disasters such as
floods or fires where residents must be displaced temporarily. These categories allow the

original residents to be moved quickly.

Veterans’ priority access beds!*

22. While there are some specialized units in homes that have separate waiting lists, other
homes may also have a few spots designated for veterans. These beds are generally virtual,
meaning that they are not in a specific bed or unit. The veterans must apply for these beds

and will be given preference over any other applicant.

Exchanges'®

23. Applicants in specified health care institutions, including ones under the Public Hospitals
Act as well as long-term care homes, can apply to be put on a long-term care home
exchange list. There are two ways that this can be done:

1) if the long-term care home has an agreement with the other facility and the exchange is
to meet the specialized requirements of the exchanged resident or patient, or
2) if there are residents in two different homes who each seek admission to the other

home, they can be put on the exchange list.

130. Reg. 246/22 5. 196-198.
0. Reg. 246/22 s. 193.
130. Reg. 246/22 s. 194.



Consent of the applicant is required for these exchanges, and cannot be used as a way to get

around discharge rules.

Readmissions!¢

24.

25.

Under the FLTCA, residents who are in hospital must be discharged from their long term
care home if they are in hospital for longer than 30 days for a medical admission, or over
60 days for a psychiatric admission.!” When the person is ready to be discharged from
hospital, their eligibility and requirements will be reassessed by the HCCSS and they can
reapply for the home that they were discharged from. If the home they were discharged
from accepts them, they will be placed on the readmission category only for the home that

they had been discharged from.

An exception to this is the case of a resident who had been admitted to a specialized unit or
high acuity priority access bed from another home but no longer needed to be admitted to
that specialized unit or high acuity priority access bed. In that case they would be able to
apply for readmission to the originating home. Applicants who were in a specialized unit
or high acuity priority access bed and were discharged into the regular part of the home
once they no longer required that type of bed can apply to return to the originating home

and would be placed on the readmission list.

There is no legal requirement that the patient return to the originating home and it is not
uncommon for patients to not want to return to that home if they felt that their
hospitalisation was related to poor care in the home. Just as in any other case, these

applicants can apply to any home but would not be in the readmission category for them.

16 0. Reg. 246/22 s. 195.
17.0. Reg. 246/22 s. (150)(2)(a)&(b).



Reunification Priority Access Beds (RPABS)!®

26.

27.

Every home is allowed to have two beds designated as “reunification priority access beds”,
commonly referred to as “RPABs”. RPABS are virtual beds which can be any bed in the
home, but only two persons at a time can be designated as being in one. To go onto the
RPAB waiting list, the applicant’s spouse/partner as defined under the FLTCA must already

reside in that home and the applicant must otherwise qualify to be in Category 1 — Crisis.

Originally, the RPABs continued to be designated as such even if the resident’s
spouse/partner moved to another home, was discharged, or passed away. However, the
regulations associated with Bill 7 have changed this and now when the spouse/partner of
the person in the RPAB is discharged, the remaining spouse/partner is no longer deemed to

be occupying the RPAB. "

High Acuity Priority Access Beds (HPABs)?'

28.

29.

High Acuity Priority Access Beds (HPABs) were introduced by regulation on August 29,
2019%! in order to reduce hallway medicine and to assist the placement of hard to serve
applicants. These barriers could include high acuity needs of applicants, their financial
circumstances and access to appropriate accommodation. These beds were available only in
select long-term care homes. These beds were all in private rooms, but were deemed basic
accommodation for the resident. This gave priority access was given to those applicants,
and was created specifically to facilitate timely placement of those hard to serve applicants
in hospitals. Homes received top-up funding from the Ministry of Long-Term Care for cost

difference between basic and private for these beds.

The person can only be put in the waiting list for HPAB if they are:

180. Reg. 246/22 5. 226-228.
190. Reg. 484/22 5. 1(2).
20, Reg. 246/22 5. 229-234.
20, Reg. 295/19.
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1) at significant risk of avoidable admission to a hospital under the Public Hospitals Act or
a private hospital licensed under the Private Hospitals Act or to a psychiatric facility
within the meaning of the Mental Health Act that is required to provide in-patient
services in accordance with that Act;

2) occupying a bed in a hospital under the Public Hospitals Act or a private hospital
licensed under the Private Hospitals Act or a psychiatric facility within the meaning of
the Mental Health Act that is required to provide in-patient services in accordance with
that Act and requires an alternate level of care, or

3) along-stay resident in a long-term care home;
and they are determined to be eligible for admission to a long-term care home under the
FLTCA and the placement co-ordinator is satisfied that based on the assessment and

information provided, that the person requires and is likely to benefit from:

1. ongoing nursing and other personal care given by or under the supervision of a
registered nurse or a registered practical nurse who has relevant expertise, whether as
the result of experience or training, or

2. ongoing technology-based care that requires the support of a member of a college as

defined under the Regulated Health Professions Act, 1991.?

30. Applicants whose only issue was “responsive behaviours” were not entitled to be placed on
the waiting list for HPABS.?® Responsive behaviours are defined as behaviours related to
unmet needs of the person, whether cognitive, physical, emotional, social, environmental or
other, or whose behaviours are in response to circumstances in a social or physical

environment that they may find frustrating, frightening or confusing.*

31. Once a resident no longer required to be in an HPAB, they would be moved into a regular
bed in that home, or could apply to be readmitted to the long-term care home they had been
in immediately prior to their transfer to the HPAB.

2 0. Reg. 246/22 5. 230 (3).
20, Reg. 246/22 s. 230(4).
2.0, Reg. 246/22 s. 1.
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Direct Access Beds?®

32. Direct Access Beds were created during the pandemic?® and are specially designated by the
Minister of Long-Term Care under such terms and conditions as the Minister of Long-
Term Care specifies. The person would have to require immediate admission to a long-term
care home and be eligible for admission. Further, the person would be required to be an
ALC patient in a hospital designated by the Minister of Long-Term Care. Although it was
entrenched in the regulations, the only designation of Direct Access Beds we are aware of
was an 18-bed pilot project at North York General Hospital and Seniors Health Centre

commencing in July 2020.

% 0. Reg. 246/22 s. 235-238.
%0. Reg. 361/20.

12



This is Exhibit “G” referred to in the Affidavit
of Jane E. Meadus, affirmed this 11 day
of April, 2023, in accordance with O.
Reg 431/20,  Administering  Oath  or
Declaration Remotely.

N

A Commissioner for taking Affidavits etc.(or as
may be) (pursuant to O. Reg 431/20)

Amanda Marie O'Brien, a Commissioner etc.
Province of Ontario, for Goldblatt Partners

LLP, Barristers & Solicitors
J’ o T 2T

hal
I\tlll VI I VU VVVITIUV




REGULATORY AND OTHER CHANGES TO LONG-TERM CARE HOME
ADMISSIONS UNDER THE LONG-TERM CARE HOMES ACT, 2007
DURING COVID-19 PANDEMIC

On March 24, 2020, O. Reg. 82/20 was filed and came into force. This was the first
regulation which changed the placement process under the Long-Term Care Homes Act,
2007 (“LTCHA”) in reaction to the COVID-19 pandemic. The goal was to move people into
long-term care homes as quickly as possible to free-up hospital beds for the expected
COVID-19 patients. This regulation allowed the placement co-ordinator to make their
determination of eligibility on the best information available at that time, and also allowed
them to choose long-term care homes on behalf of the applicant. However, the placement
co-ordinator could not authorize the admission without the consent of the applicant or their

substitute decision-maker. !

The regulation also stated that once the pandemic pressure was resolved, anyone who was
admitted under s. 208.2 would be deemed eligible for admission to homes that they had
selected. In addition, some of the information requirements were waived, and the applicant

and would be made a crisis for their top choice home.?

On April 23, 2021, O. Reg. 311/21 came into force. This was again aimed at moving ALC
patients requiring long-term care out of hospitals and into long-term care homes that may
not have been their first choice. Pursuant to this regulation, anyone admitted on or after
April 23, 2021 to a home that was not their first choice pursuant to O. Reg. 79/10 would not
have to pay the accommodation fee until they either moved to their first choice home, were
in a home for 30 days without having chosen another home as their first choice, or they
turned down an offer of their first choice bed.> Anyone who was exempted from payment

under this regulation continues to be exempted if they were admitted prior to O. Reg. 246/22

1 0. Reg. 79/10 5. 208.2.
20. Reg. 79/10 s. 208.3.
30. Reg. 79/10 5. 247.4.1.



coming into force on April 11, 2022.* This was made clear in December 2021, when a
regulation was published clarifying that the fee waiver would not be authorized after the new

act came into force.’

Placement from hospital to long-term care homes was also affected by various directives
during the height of the pandemic. Directive #3 was the main directive issued by the Chief
Medical Officer of Health under s. 77.7 of the Health Protection and Promotion Act (HPPA)
related to long-term care homes. This legislation allowed the Chief Medical Officer of
Health to issue precautions and procedures through directives to health care providers to
protect the health of Ontarians. Directive #3 was specific to long-term care homes and
retirement homes, and included directives regarding admission to long-term care homes
about the admission process. Directive #3 was first issued on March 22, 2020 and was
amended numerous times over the more than two years it was in place, until it was revoked

on June 11, 2022.

During this time, the rules regarding admission contained in Directive #3 were ever-
changing, depending on how the pandemic was affecting the general population at the time,
the number of patients in hospital, the affect of the pandemic on long-term care home
residents, and other factors. It was difficult to keep up with the rules given the frequency of

the release of new versions of Directive #3.

Later in the pandemic, Directive #3 became less prescriptive regarding hospital discharge
and admission to long-term care homes, as various Ministry of Health and Ministry of Long-
Term Care Directives of Guidance Documents were put into place. These documents also

contained direction regarding hospital discharge and admission to long-term care homes.

*0. Reg. 246/22 s. 296.
> 0. Reg. 860/21.
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In sharing this report, the Commission acknowledges that we have conducted our investigation on the
traditional territories of Indigenous Peoples who have inhabited this land since time immemorial. Our

recognition and respect for Indigenous Peoples as well as their traditional knowledge and lands guides
our commitment towards reconciliation as we strive to collectively shape and strengthen Ontario.
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The residents, their family members, loved ones, and long-term care staff who met with
the Commissioners provided a first-hand oral history of the loneliness, anguish, and fear
that, for them, forever marked this time in Ontario's history. Their willingness to relive
their experiences humanizes the dry world of policies, directives, and statistics. The
Commissioners were indelibly marked by what we heard.

It is not easy to describe what the Commission had to do to carry out its mandate, but
perhaps a little information will help set the context.

The province appointed the Commissioners on July 29, 2020. The Terms of Reference
creating the Commission required the Commissioners to deliver a final report no later
than April 30, 2021. Between those dates, the Commissioners interviewed more than
700 individuals during more than 170 formal sessions. There are over 15,000 pages of
transcripts of these meetings. Also, the Commission held confidential interviews,
particularly with families and staff. The Chief Medical Officer of Health, the Minister of
Health, and Minister of Long-Term Care met with the Commission the last week of
February. On the eve of their meetings with the Commission, the province produced
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reviewed some 300 written submissions. Finally, we wrote a report of more than 300
pages delivered to the Minister of Long-Term Care on April 30, 2021.

To say that we received the total and unconditional commitment of everyone associated
with the Commission to the completion of its work is simply a statement of the obvious.

Our public and private sectors combined to provide the Commission with the support it
required. The volume of work was such that it is not possible to define what each group
did neatly. However, we can say with certainty that every word in this report reflects the
combination of both sectors' skills and their uniform resolve to meaningfully contribute to
an overdue fundamental reform of how vulnerable members of our community finish out
their days.

John Callaghan of Gowling WLG and Kate McGrann of Crawley MacKewn Brush led
the legal side as co-lead counsel. Mr. Callaghan spent a significant time over the years
on public inquiry work, including the Walkerton and Cornwall Inquiries. Ms. McGrann
was recently lead counsel at the Collingwood Inquiry. Their leadership, work ethic, and
commitment set an outstanding example. Also, they contributed their considerable
practical experience with public inquiries, the value of which cannot be overstated.



Assistant Deputy Minister Alison Drummond led the Secretariat. When the province first
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experienced, dedicated Secretariat staff.
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as counsel to extensive public inquiries and high-profile independent reviews
commissioned by the federal and Ontario provincial governments. Ms. Mahoney was an
essential part of all aspects of the investigation, including leading evidence, preparing
witnesses, and participating in all aspects of creating the Commission's report.

Of course, senior counsel could and did not carry out the required work necessary to
prepare this report alone. We acknowledge an inestimable debt to Amanda Byrd, Max
Libman, Patricia Brooks, Michael Finley, Peter Gross, Jennifer King, Jessica Boily,
Magdalena Hanebach, Kavi Sivasothy, and Val Pelchat, all members of the bar who
carried out their roles with professionalism and dedication. The hours worked preparing
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presented, leading evidence, and assisting in drafting the report were extreme by any
standards.

The Secretariat consisted of two Directors: Derek Lett, Director of Policy, and Dawn
Palin Rokosh, Director of Operations. Mr. Lett not only contributed his considerable
experience in the area of policy but oversaw the considerable drafting efforts of
Secretariat staff to support the development of constructive policy recommendations.
Ms. Palin Rokosh ensured the efficient functioning of the Commission. She also
organized and contributed to Commission meetings with long-term care residents,
family members, and staff working in long-term care homes. Also, Ms. Palin Rokosh
and Mr. Alain Daoust made sure that we could interview and otherwise correctly
communicate with these groups and anyone else in French.

The Ontario Public Service also contributed the experience and efforts of Ida Bianchi,

a senior counsel with the Ministry of the Attorney General. Ms. Bianchi has considerable
experience with commissions of inquiry, namely the Motherisk Commission and the
Public Inquiry into the Safety and Security of Residents in the Long-Term Care Homes
System. Ms. Bianchi prepared witnesses, led evidence, facilitated meetings with
residents, their families, and staff, and assisted in drafting portions of the report.

Jessica Franklin, Angela Walwyn, Adriana Diaz Choconta, Rose Bianchini, Angeline
Hawthorn, Sanjay Bahal, and Alain Daoust provided capable, competent, and
continuous support for Mr. Lett and Ms. Palin Rokosh.
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Finally, the Commissioners acknowledge with thanks Mr. Peter Rehak, our Director of
Communications. As he has for countless commissions, Mr. Rehak ensured that our
Commission was transparent and that our message and motive were understood by
those reporting on it.

All Commissioners thank them, one and all, for their professionalism, commitment to the
Commission and its mission, and their outstanding work ethic.

Our genuine hope is that our report and its recommendations are a proper reflection of
their excellent work.



Executive Summary

To care for those who once cared for us is one of the highest honours.

—Tia Walker, author

In late 2019, a novel coronavirus emerged in Wuhan, China. It quickly spread around
the globe. In March 2020, the World Health Organization declared the virus that came
to be known as COVID-19 a pandemic. Life in Canada, as in most countries, ground

to a halt. As COVID-19 took hold through the spring of 2020, it ravaged the elderly,
particularly those in congregate settings such as long-term care homes. By late spring,
it was apparent that the infection and death rates in Ontario’s long-term care homes
were among the worst in the world. Of all COVID-19 deaths in Ontario in 2020, 61 per
cent were long-term care residents. By the end of April 2021, 11 staff and almost 4,000
residents in Ontario’s long-term care homes had died.

As the rate of infections and deaths in long-term care mounted, a horrified public
demanded answers: How — in a wealthy province like Ontario, with a sophisticated
health and social welfare system — were the elderly dying at such alarming rates?

The provincial government created the Long-Term Care COVID-19 Commission in the
summer of 2020, as the first wave of the pandemic eased, to investigate the cause of
the spread of the virus in long-term care and how it affected residents, staff, volunteers
and family members. The Commission’s purpose was to shine a spotlight on this
tragedy, to determine its causes and to make recommendations to help prevent the
future spread of disease in long-term care homes.

That spotlight revealed that Ontario was not prepared for a pandemic and that the
province’s long-term care homes, which had been neglected for decades by successive
governments, were easy targets for uncontrolled outbreaks. Staff, long-term care
residents and their families suffered terribly during this pandemic. Residents and long-
term care staff who lost their lives to COVID-19 paid the ultimate price.

The province’s lack of pandemic preparedness and the poor state of the long-term care
sector were apparent for many years to policymakers, advocates and anyone else who
wished to see. Ontario’s policymakers and leaders failed during those years to take
sufficient action, despite repeated calls for reform. Rather, the commitment and
resources needed to prepare for a pandemic and address long-neglected problems with



long-term care were shunted aside in favour of more pressing policies and fiscal
priorities. Many Ontarians took little or no notice until there was a parade of sickness
and death in long-term care homes.

In 2003, Ontario was hit hard by an outbreak of Severe Acute Respiratory Syndrome
(SARS). After SARS, several reports were prepared outlining what needed to be done
to ready the province for a pandemic. All warned of dire consequences if the province
failed to take these actions. For a time, those warnings were heeded. In the years
following SARS, the province made influenza pandemic plans, created a stockpile of
emergency supplies and began earnest preparations.

As the years progressed, however, pandemic preparedness ceased to be a priority;
instead, it gave way to the “tyranny of the urgent.” Public health scares such as H1N1
and Ebola resulted in passing attention being paid to emergency readiness, but there
was no lasting resolve to ensure the province was ready for a pandemic. By the time
COVID-19 arrived, successive governments had allowed 90 per cent of the province’s
stockpile of personal protective equipment (PPE) to expire and be destroyed, without
replacement. There was no comprehensive plan to address a pandemic.

Worse yet, there was no plan to protect residents in long-term care.

Pre-pandemic, there had been numerous warnings that Ontario’s long-term care sector
needed a significant overhaul. The infrastructure in many of the homes was outdated
and not up to current standards. Containing a virus in such a setting would prove to be
difficult.

In addition, the long-term care workforce was stretched to the limit long before COVID-
19 struck. Several reports had called for additional staff to care for a population that
suffered from more dementia and other complex medical issues than in prior
generations. And yet, there was no plan to provide a surge of workers to replace those
who inevitably could not or would not come to work in a pandemic. In most of the homes
badly hit by COVID-19, the staffing collapsed. There were too few staff to take care of
the residents. Those who continued to work were overwhelmed and overworked.

Adding to this already tenuous situation, much of the workforce lacked crucial training in
infectious disease prevention and control and was also missing the leadership needed
to guide them through these difficult times. In spite of the heroic efforts of those staff
who remained on the front lines, long-term care residents continued to get sick and die.

Sadly, the second wave of the pandemic was more deadly than the first in Ontario’s
long-term care homes. The story of how this province failed to protect its most
vulnerable residents during the second wave is still unfolding. It is clear, though, that



problems such as insufficient staff, lack of training and aging home infrastructure were
too deeply ingrained to overcome in the period between the first and second waves. It is
plain and obvious that Ontario must develop, implement and sustain long-term solutions
for taking care of its elderly and preparing for a future pandemic.

The balance of this summary will explain how this investigation was conducted and the
major issues it identified as having contributed to the suffering and death experienced
in Ontario’s long-term care homes. It is the Commission’s hope that Ontario’s
policymakers and leaders will — this time — heed the warnings.

Overview of the Investigation

The Commission conducted its investigation during the second wave of the pandemic,
from September 2020 to March 2021. Despite the hard-earned lessons of the first wave,
COVID-19 continued to batter long-term care homes during this time. The Commission
heard from many stakeholders, including those on the front lines of the outbreak. These
included families, residents, staff, hospitals, long-term care home licensees and
operators, public health units, inspectors, experts, researchers, government officials,
associations, advocacy groups, and others. In just over six months, the Commission
heard from more than 700 people.

Because the investigation was conducted during the pandemic, the Commission
received information in real time. As the issues confronting long-term care became
clearer, the Commission issued two sets of interim recommendations. Consistent with
its Terms of Reference, the Commission has not made any findings of fact with respect
to civil or criminal responsibility of any person or organization.

It is important to specifically acknowledge the heart-wrenching stories that many
residents, families and staff shared with the Commission. They suffered terrible trauma
and yet were still willing, courageously, to tell their stories, allowing the Commission a
glimpse of what it was like to live through this experience. People have suffered
immeasurable loss. The Commission learned a great deal from these accounts. It is
hoped that in sharing their experiences and their voices, those who came forward will
help to spare others in the next pandemic.

Beyond thanking the surviving residents, residents’ family members and staff for reliving
these painful events, it is now up to the province to do something about the problems
these people described to the Commission. The resolve to act on this Commission’s
recommendations cannot fail or falter with the passing of the next news cycle or
economic downturn.



Many of the lessons of SARS were forgotten. We cannot forget the lessons learned
from this pandemic.

The Commission makes its recommendations with the singular purpose of protecting
long-term care residents, staff and their loved ones in the years to come.

Another pandemic should be expected. Next time, Ontario must be ready.

Overview of the Report

This report focuses on the actions and inactions that significantly contributed to the
devastation experienced in long-term care during the COVID-19 pandemic.

The report strives to give readers an understanding of the state of the long-term care
sector and pandemic preparedness before COVID-19. These topics are addressed in
chapters 1 and 2. Chapter 3 addresses the response to the pandemic and some, but
not all, of the successes and failures on this front. Chapter 4 looks at promising
developments in long-term care. Ontario is fortunate to have many academics,
advocates and providers who are continually developing new strategies to improve the
well-being of the province’s elderly and long-term care residents. Chapter 5 contains the
Commission’s recommendations. The appendices at the end of the report provide a
primer that outlines the roles and responsibilities of key players in Ontario’s health and
long-term care sectors, and a brief review of the Commission’s investigation process.
They also include the Commission’s interim recommendations.

Long-Term Care before COVID-19

When she appeared before the Commission, the Minister of Long-Term Care,

Dr. Merrilee Fullerton, used the term “neglected” to describe the long-term care sector
and its population. Her description also applies to the attitude taken toward this
population by successive governments that were unwilling to tackle complex and costly
problems. Many of the challenges that had festered in the long-term care sector for
decades — chronic underfunding, severe staffing shortages, outdated infrastructure and
poor oversight — contributed to deadly consequences for Ontario’s most vulnerable
citizens during the pandemic.

Ontario’s legislative promise to long-term care residents is to provide residences that
are “a safe, comfortable, home-like environment” that support “a high quality of life.”
Where legislated standards are not met — or the safety, security or rights of residents
are compromised — the legislation further mandates that corrective action be taken. In
order to ensure that the needs and safety of residents are being met, collaboration and



mutual respect among the residents, their families, long-term care providers, caregivers,
government, staff and others are essential.

The challenge of meeting residents’ needs and ensuring their safety has increased over
the last 20-plus years. As mentioned above, the health needs of residents in Ontario’s
long-term care homes have become increasingly complex. With the present funding
model, it has become difficult to provide the required level of care. This more medically
complex population is susceptible to infectious diseases such as influenza, and
outbreaks are common in long-term care homes. At the same time, the demand for
long-term care has continued to grow along with the province’s aging population,
resulting in pressure to quickly expand an overtaxed system.

Staffing at long-term care homes has long been recognized as a significant problem.
Constant shortages, excessive workloads, high turnover rates and heavy reliance on
part-time workers are common in the sector. This is difficult work and it is largely done
by women, with a very high representation of racialized, immigrant women in personal
support worker (PSW) roles. The province has received multiple reports that clearly set
out the staffing shortfalls and the solutions required, yet few changes have been made.

The system of funding, management and oversight in the long-term care sector
compounds these problems. Long-term care in Ontario is funded by the provincial
government, with contributions from those residents who have the means to do so.
While the government has ultimate oversight responsibility for the sector, it does not
deliver long-term care services. Instead, it relies on municipal, not-for-profit and for-
profit providers to supply care services to the legislation’s standards and requirements.

With an aging population and inadequate infrastructure, the demands for long-term care
spaces and staff will increase significantly in the years to come. Years of neglect of
long-term care have magnified this challenge. From 2011 to 2018, the population of
those over 75 increased by 20 per cent (from 876,886 to 1,053,097). However, there
was only a 0.8 per cent increase in the supply of long-term care beds — a net gain of
611 beds. There are now more than 38,000 Ontarians on the waitlist for long-term care
beds. In this report, the term “bed” is used as shorthand to describe a space in a long-
term care home and encompasses all aspects of care provided to a long-term care
resident.

If Ontario continues to care for its seniors as it does currently, by some credible
estimates the province will require an additional 96,000 to 115,000 long-term care beds
by 2041 to accommodat