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Applicants

Who may apply for judicial review? Statutory rights to apply for judicial review are granted only to persons who were
parties before the tribunal and persons who are directly affected by the tribunal decision.® The same persons have
the right at common law to apply for judicial review.? Standing of a party does not turn on whether they participated
in the tribunal proceeding. The issues raised must concern the applicant’s legal interests.? If the statute grants other
persons right to notice of the tribunal decision and a right of appeal, a claim of standing by others is weak.* A
person has no standing to argue that the tribunal decision affects the rights of another person.®> An indirect effect on
commercial interests does not meet the test.® Witnesses, whose legal interests are not affected by the decision,
may not apply for judicial review of negative comments about them in the reasons for decision.” Whether a
complainant may apply for judicial review of a decision dismissing the complaint depends on the complainant’s
statutory rights before the tribunal.® A unionized employee may not apply for judicial review of an arbitration
decision because the union has a monopoly on representation.®

If there is no person adversely affected, any person may apply for public interest standing to challenge a tribunal
decision upon demonstrating that they raise a serious justiciable issue, that they have a real stake or genuine
interest in the matter, and there is no other reasonable and effective way to bring the issue before the court.’ It is
not enough to argue that the rights of others are adversely affected because persons who have standing as of right
are preferred. Caution is advisable if persons who are directly affected have refrained from challenging the decision,
if the applicant does not have a track record and sufficient resources to properly litigate the issues or if the court will
not be presented with a sufficiently well-developed factual context to decide the issues.!?

2.
Respondents

Who is entitled to respond to an application for judicial review? Rules require that every party, and any person who
appears to be interested, or likely to be affected by the application for judicial review, should be served as a
respondent.’? At common law, any person who was a party before the tribunal or is directly affected by the tribunal
decision has a right to be served with notice of an application brought by another party.’* A person who will be
directly affected if the application for judicial review is successful may be granted standing as a respondent but an
indirect effect is insufficient.’* A person who intervenes as a respondent has the same evidentiary rights as a
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party.’> An application that fails to name and serve a respondent within the time limit for judicial review may be
guashed,’® and any order obtained may be set aside.!’

3.
Intervenors

If an application raises an important point of law but all sides of the argument are not represented, leave may be
granted to an intervenor to ensure that the point is fully argued but, if all sides are adequately represented, leave
may be refused.’® Those permitted to intervene before the tribunal are usually permitted to intervene on judicial
review.

The motion to intervene should identify the issues on which leave to make submissions is requested, summarize
the proposed argument on those issues and demonstrate that the intervenor will offer valuable insights and
perspectives that are different from those of the parties. It should be supported by evidence identifying the
intervenor, demonstrating that they have a genuine interest in the issue, have appropriate knowledge, skills and
resources and will dedicate them to the matter.'® The court is not bound by the parties’ consent to intervention.?°

Intervenors may not introduce issues not raised by the parties, nor take any position on the result of the judicial
review. An intervenor’s perspective on the parties’ issues must assist the court to decide those issues and the
issues must be of a type that a court may decide on judicial review, as a court of law does not decide political or
social issues. Intervenors may not file evidence or cross-examine witnesses and must base their arguments on the
parties’ evidence. They are precluded from making arguments that are not supported by the evidentiary record,
which may not be circumvented by filing evidence in the guise of legal authorities. If several proposed intervenors
offer similar perspectives, the court may deny leave to intervene if it would overburden a party with too many
opponents or grant leave only to one or require them to file a single joint factum.?!

Typically, intervenors are neither awarded nor ordered to pay costs. Intervenors have no right of appeal.??
4,
The Attorney General and Other Ministers

The Attorney General has broader interests than an ordinary litigant. The Attorney General is guardian of the public
interest and is responsible for the interpretation and application of all statutes and regulations and for the
supervision of all who exercise statutory authority.?® For this reason, the rules of most jurisdictions require the
applicant to serve notice of the application on the Attorney General and entitle the Attorney General to be a party as
of right in any application for judicial review,?* but failure to exercise the right until appeal of the judicial review
decision might require an explanation.?®

The Attorney General ought not to be named as a respondent,?¢ unless the application challenges the validity of a
regulation or other Cabinet decision, in which case, the Attorney General is the proper respondent. Her Majesty the
Queen should never be named respondent because the Sovereign does not seek a prerogative writ from herself.?’

The Attorney General may apply for judicial review of any exercise of statutory power and typically does if a tribunal
has acted beyond its statutory authority and public rights are affected.?® Historically, prerogative writs could be
obtained, even by private citizens, only on behalf of and with the consent of the Attorney General as applicant.?®

If a tribunal decision affects the public interests of another jurisdiction, its Attorney General, or a tribunal with a
mandate to protect the public interest in that jurisdiction, may apply for judicial review of the tribunal decision,®° but
must meet the test for standing applicable to a public interest applicant.®? Similarly, an Attorney General may
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intervene in an application brought in another jurisdiction, if the test to intervene, modified to respect the special role
of an Attorney General, is met.3?

Government and public interests may be represented by a Minister if the application for judicial review concerns an
exercise of authority under a statute for which the Minister is responsible.3?

5.
The Tribunal

The rules of most jurisdictions require that notice of an application be served on the tribunal whose exercise of
power is challenged.?* The primary purpose is to require the tribunal to deliver the record to the court for review.

The decision maker may be named as a respondent, except in the federal courts.®® They should be named by their
statutory title, instead of individual names of the incumbent or their delegate. Others involved in the decision-making
process should not be named, particularly as no remedy against them is sought.®¢ An applicant who uses individual
names rather than titles may be suspected of attempting to intimidate or embarrass them.3” If the tribunal has been
legislated out of existence, the Attorney General is the proper respondent.38

The decision maker does not automatically have standing as a party on judicial review. Even if the statute states
that a tribunal is a party or is entitled to be heard, the court has discretion to refuse to hear submissions from the
tribunal or may restrict the tribunal to certain issues. The extent of tribunal participation depends on finding the right
balance in each case between ensuring that the principles of finality and impartiality are respected without
sacrificing the ability of the court to hear useful and important information and analysis. The factors to be
considered by the court in exercising its discretion include whether the application is opposed, whether the
opposing parties have the necessary knowledge and expertise to fully respond to the issues and whether the
tribunal adjudicates conflicts between opposing parties or serves a policy-making, regulatory or investigative role or
acts in the public interest.3°

The principle of finality does not affect tribunal standing. Rather it concerns the issues that may be addressed by
the tribunal. The tribunal may not raise a new reason for its decision in response to judicial review because to do so
is unfair to the parties. However, a tribunal may explain its established practices, policies and statutory
interpretations or other matters that were implicit in its decision*® and respond to issues raised by the parties for the
first time on judicial review.** A tribunal may change its position on a question of statutory interpretation because
the legislator expects the law to be properly interpreted.*?

The principle of impartiality is a concern if the tribunal adjudicates disputes between private parties. It may not take
sides on judicial review because, if the decision is set aside, it may be referred back to the tribunal for further
adjudication. However, in many regulatory matters, there is no private party respondent. The court may be assisted
by the tribunal's expertise in the subject and familiarity with the regulatory scheme, especially in explaining the
practical impacts of a particular statutory interpretation or the legal and factual realities of the regulated field.*®

If the decision was made by a tribunal in review of a decision of another decision maker who was a party before the
tribunal, that party may participate as a party in the application for judicial review.** A committee to which some of a
tribunal’s powers have been delegated may not apply for judicial review of a decision of another committee to which
other powers have been delegated. Disputes between committees should be settled by the governing body of the
tribunal.*> A regulator that does not have statutory authority to review its committee’s decision does not have
standing to apply for judicial review of the committee’s decision.*® Tribunal staff who were a party before the tribunal
may not have standing on judicial review.*” An authority that made the recommendation on which the decision at
issue was based may participate subject to restrictions.*®
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A tribunal that participates in a judicial review application should be represented by counsel independent of the
litigants*® and should formally authorize its participation.>°

A tribunal that is not granted full party standing has no right of appeal, except with leave.>! The Attorney General is
the proper party on judicial review and has a right of appeal.
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